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Wisconsin Supreme Court Acts on Bar Admission 
HE Supreme Court of Wis 


1926, ant 


onsin on June 2lst, 


nced a complete revision of the rules 





for 1 to the Bar of that state, effective 
January Ist, 1928. These new rules among other 
things require that the applicant must have had two 
years stu in college or have passed examinations 


upon the first two years work of colleges approved 
Central Association or accredited by 


Council on Education. This must be 
attendance at a full time law school 
approved the Council of Legal Education and 
Admissions to 


three years of thirty-two weeks each or 


the Bar of the American Bar Asso- 
ciation |! 


at a part-time law school, similarly approved, for four 


years of thirty weeks each, or by the study of law 
for four calendar years “under the personal tuition 
and direction” of an attorney. In the case of office 


study, registration prior to the beginning of the 


study is required, together with periodical reports 
on the rk done as may be required by the State 
Board Bar Examiners 


Incorporating the American Bar Association 


F: )LLOWING is an extract from a report sub- 
mitted by Mr. McLeod from the Committee on 


the District of Columbia on April 30, 1926, on H. R. 
11277 provide for the incorporation of non- 
profit, non-secret associations of a national char- 
acter, formed for patriotic and professional purposes 
in the District of Columbia:” 

he American Bar Association, with a mem- 
bership of upward of 25,000 of the leading lawyers 
ot the several states of the Union, requires corporate 


power to carry on the vast functions of the Associa- 
power of the Association during the past 
as been and is solely devoted to the 


ncement of the judiciary, the 


EVEN 








codification of our laws, the initiation of uniform 
laws throughout the several states, the publication 
of a journal in which the discussion of public meas- 
ures is carried on and promulgated solely for the 
benefit of our country and citizenship. 

“The American Bar Association and its vast 
ramifications devoted to the public good is main- 
tained through small annual payment of dues by its 
members, and this measure will enable the associa- 
tion to continue its functions as a national organiza- 
tion with corporate identity. The Code of the Dis- 
trict of Columbia permits organizations of a similar 
character for educational, religious, and other so- 
cieties, but is not sufficiently broad to permit the 
incorporation of a law association. 

“The bill fully safeguards public interests by 
express provisions in which it limits the functions 
of the corporation so that no part of its earnings, 
income, or funds shall inure to the benefit of any 
member of the association. 

“This legislation has been unanimously indorsed 
by the association at its annual meetings, and is 
recommended by such eminent members of the bar 
as Hon. Charles Evans Hughes, Hon. John W. 
Davis, Hon. Robert E. Lee Saner, Hon. Elihu Root, 
Chief Justice Taft, Hon. Chester I, Long, all of 
whom have been president of the association, and 
the several members of the executive committee 
residing in different States of the Union. 

“The potent influence of the American Bar As- 
sociation justifies action of Congress sufficient to 
clothe it with corporate power to continue and ex- 
tend the influence of the association for the welfare 
of our Nation.” 

The legislation in question has not been se- 
cured up to the present time, in spite of efforts by 
the Association’s Committee, but prospects for its 
ultimate passage are reported to be excellent. 
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Chairman Hughes Appoints Committee on Legal 
Education 


R. CHARLES E. HUGHES, chairman of the 
M Conference of Bar Association Delegates has 
appointed the following as members of the Commit- 
tee on Legal Education of the Conference: Charles 
S. Cushing, San Francisco; Elias Gates, Memphis, 
Tennessee; Henry W. Taft, New York City; Guy 
A. Thompson, St. Louis, Missouri; Walter F. Dodd, 
Chairman, Chicago. 

The chief duty of this committee is to encour- 
age the adoption of higher standards for admission 
to the bar. The American Bar Association at its 
annual meeting in Cincinnati in 1921 and a special 
session of the Conference held at Washington in 
February, 1922, adopted resolutions in favor of 
higher staudards of general education and of legal 
training. These resolutions constitute the guide for 
action of the committee on legal education of the 
Conference of Bar Association Delegates. 


Columbia Law Review's Twenty-Fifth Anniversary 
HE Columbia Law Review celebrated its 
twenty-fifth anniversary by a dinner at the 

Hotel Pennsylvania in New York on April 5, 1926. 

A pamphlet commemorating this interesting occa- 

sion has been received. It contains the salutatory 

printed in the first issue, January, 1901, the story 
of the founding of the Review and the various pangs 
and fears which attended it, a review of the twenty- 
five years of its existence, a list of the successive 
editorial boards, and also a list of the principal 
colleges whose graduates have been represented 


among the editors. The high standard which the 
Columbia Law Review has set and uniformly 
maintained amply justifies the pride felt by its 
founders and successive boards of editors. “It is 
pleasant to realize,” writes John M. Woolsey, Sec- 
retary of the Review 1900-1, in the brochure referred 
to, “that the foundations of the Law Review were, 
apparently, well laid, and to see that the standard 
has improved from year to year and that the Review 
has now come, I believe, to be generally recognized 
as one of the two or three important legal maga- 
zines in the United States. That it has kept pace 
with changing conditions is witnessed by the Cur- 
rent Legislation Department which helps in its 
small way to illumine a statute-ridden world.” 


“The Code of Laws of the U. S. of America” 


HE bill for the “U. S. Code” passed both houses 

at the recent session of Congress. The House 
Bill (H. R. 10000) passed the senate with certain 
amendments which were accepted by the House, 
among which was one eliminating the repeal provisions 
as passed by the House. The first amendment by the 
senate is also of special interest. It reads as follows: 

“(1) Immediately after the enacting clause in- 
sert the following: 

“That the fifty titles hereinafter set forth are in- 
tended to embrace the laws of the United States, gen- 
eral and permanent in their nature, in force on the 7th 
day of December, 1925, compiled into a single volume 
under the authority of Congress, and designated “The 
Code of the Laws of the United States of America.’ 

“Sec. 2. In all courts, tribunals, and public offices 


of the United States, at home or abroad, of the District 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 268 pages Price $3.00 Postpaid 











CORPORATION SERVICE COMPANY 


Equitable Building Wilmington, Delaware Tel. Wilmingten 132 








THE NEW COMPACT EDITION 
OF THE ORIGINAL EDITION 
OF THE U. S. SUPREME 
COURT REPORTS 


—is an exact duplicate of the 
original edition (the only au- 
thorized edition) every page 
of the original edition being 
photographed. 

New edition occupies 4% feet 
of shelf space—as compared 
with 40 feet needed for the old. 

—New edition costs 99c for each 
official volume—the cheapest, 
as well as the most desirable 
edition. 

Write for descriptive folder and 

details of liberal terms now being 

offered. 


FOR SALE 
BY 


THE HARRISON COMPANY 
Publishers of Law Books 
ATLANTA - - GEORGIA 


LAW BOOKS PUBLISHED, BOUGHT, SOLD 
AND EXCHANGED 
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CurRENT EVENTS 











h 5 erritory, or insular 
.ssession ed States 
(a) Che 1 tter set forth in the Code, evidenced 
hereinafter in this section provided, shall establish 
yrrima facie the laws of the | nited States, general and 
ermanent in their nature, in force on the 7th day of 
ecember, 1925: but nothing in : this Act shall be con- 
ued as ‘ g or amending any such law, or as 
icting as new law any matter contained in the Code. 
case 0 nsistency arising through omission 
therwise between the provisions of any section of 
this Code and rresponding portion of legislation 
eretofore « effect shall be given for all pur- 
ses whats« r to such enactments 
“(b Copies of this Act printed at the Govern- 
nt Printing Office and be areng its imprint shall be 
conclusive evidencs of the origi 1al of the Code in the 
stod) | etary < State 
(c) i le nay be cited as U. S. C’ 
The act approved by the President on 
lune 30 


Organizing the Legislators 
l \ssociation is one of the 


HE At Legislators: Associ 
latest ¢ to meet some of our American prob- 


rganization and cooperation. The 


lea is to bring all the legislators of the nation, state 

federal, into a common organization which may 

ct asa g¢ house of information on legislative 
atters and also provide cooperation in the passage of 

uniform | nd other sorts of legislation in which 
the various states have a common interest. The plan 
f organization provides for a local council for Con 

gress and ea tate and a general assembly. The new 
rganizatior ll hold a meeting in Denver on July 19 
ind 20. Mr. Henry W. Toll, of the Denver, Colorado, 
Bar, is tl riginator of this interesting enterprise, 
which, according to various bulletins recently issued, 


has now perfected its organization under the original 


ns of the Denver Bar Association 


i\dorsing it were published on page 422 of our June 
issue. Similar action has been taken by the Denver 
Law Societ ind the Executive Committee of the 
Colorado Bar Association 


Arguments Before U. S. Supreme Court 


The | the Jour? containing the Review of Re- 
cent Supret f irt Decisions were made up before the copies 
f the Ad 1 Opinions of the Supreme Court of the United 
Stat 1e Court Reporter for July 1 were avail- 
not ntain the names of counsel who 

g ‘ ns in which were handed down 
June V re supplying the omission in this place 

Yu Cong |] ; rinidad was argued by Mr. Frederic R. 
Coudert f etitioners and by Mr. Paul Shipman Andrews 
sp I t vs. Railroad Commission of California 

was arg Mr. Max Thek plaintiffs in error and 
Mr. Carl I. V t for defendant in error. Lake Superior Con- 
lid i] fines vs. Lord, and several other cases involving 
like quest vere argued by Messrs. Charles E. Hughes, 
William D. Baik John G. Milburn and Nathan L. Miller, 
for appellant nd Mr. Patrick J. Ryan and J. Youngquist for 
ippellees. Scott vs. | ley was argued by Paul Donehoo, for 
plaintiff ror, and Walter McElreath, for defendants in 


3ack Numbers of Journal Wanted 

The Editors of the Journal are extremely anxious to 
obtain a number of copies of the January and September, 
1921, issues of this publication. The supply has been ex- 
hausted for some time and these copies are needed for the 
purpose of binding several extra sets for office and Ameri- 
can Bar Association Library use. They will appreciate re- 
ceiving them from members who do not intend to use them 
further and will be glad to pay the current price. Address: 
American Bar Association Journal, Room 1119, The Rook- 
ery Bldg., 209 S. LaSalle St., Chicago, Illinois. 








At Special Clearance 
Prices! 


We have an unexpected extension of our lease for 
three months, but we must reduce stock. Look through 
this “jungle” list and send us your orders or inquiries. 


It’s a good lot of good books. 


ndiana Appellate s, vols. 1 to 15.. $ 10.00 
Indiana Reports, vols. oy to 146, 45 vols. 48.00 
N. Y. Court to Reporter, 98 vols 65.00 
Michigan Reports to Reporter, 44 vols 40.00 
North Dakota Reports, vols. 3s “ speenk ae 
Nevada Reports to Reporter, 16 vols................... 24.00 
Michigan to yo 18, 162 vols. 199.00 
Indi to ST Risen stdpesceccson 195.60 
Illinois Reports to Reporter, | 113 wy buckram........ 190.00 
ee weg to Reporter, 113 vols., sheep........... 165.00 
—— Se Buckram. . edesteerbted : 

eee 98 vols., Buckram 

U. S. R Law qe a 268 vols., in 69 books, extra-an- 






notat buckram, fine.. ° 
U. S. Reports, Co-op. Digest, 8 vols peeved 
U. S. Statutes at Large, complete, 55 vols., 
Public Utilities Reports Annotated, ——" with 

Denes, Te WED, GiiMeccccvessccecucecsegsesesesovecesess 
Am. “Trinity” set: Am. Decisions and Reports, ee 

annotated, 160 vols. in 8, Am. State Re s, 140 

vols., with Digests, 8 vols., in all 308 vols., fine buck- 

RR  ararres ‘ .. 575.00 
Am. Law Reports, 41 vols. & Digests, buckram, as new 260.060 
L. R. A., Old Series, New Series, and Third Unit with 

extra-annotations and old digests, fine Suchoam, 156 


GEE. . 0066. conn cdenceekecdendpenaulsdeeebbdednssesee . 375.00 
L. R. A., same set with new digest, 10 vols........ .... 450.00 
Am. Bankruptcy Reports, complete, 54 vols., ‘ buckram 145.00 
Am. Digest, Century, 3% vols., sheep... . 1590.00 
Am. Digest, First Decennial, ~* =. oho vasbesouen 95.00 
Am. Digest, Second Decennial, 25 cibbeae ces . 140.06 
Am. Digest, Current Series, 1A to “SA son . 8 
Am. & Eng., Annotated complete, 53 vols....... 125.00 
= Reporter to date, 310 vols., buckram, very zood = 
“4 yy ea eee 18.06 


kram 
“. A Common Law Reports, 8 in 17, annotated, buck- 


27. 
N. Y. Chancery Reports, 33 in 7, sheep, annotated. .. 19.00 





Am. Criminal Reports, 15 —. and Digest, sheep....... 32.00 
Colerade Reports, vols. 1 to S4, sheep..................+ 99.00 
lowa Reports, vols. 74 to in, new buckram 
lowa Reports to vol. 178, 183 vols., sheep............... 
Oregon Reports to » iiicdbb> « conesecessee 
Wisconsin R e, 199 vols., 
w Reports to Reporter, vele.'l to , original 
oumde M, Y. Practice Reports, 67 vols.............. 67.00 
Negligence & Cases, 21 vols.............. 8s 
— | ant 320 =. = fine buckram. a 475.00 
imois Reports, complete, sheep and buckram, sou: 
SEY diduukiadhvndedacthetennanttsiadedibeen.Secsesade 
Illinois Appellate Reports, 239 vols., buckram.. ...... 375.90 
arvard aay tay" 39 vols. & index, fine buckram.. 160.00 
Illinois Law Review, e, very fine set.. 170.00 
West's S ols., 
tral w Journal, 98 vols., new buckram............ 
Standard Cyclopedia of Procedure, 26 vols., buckram.. 66.00 
Am. & Eng. Encyclopedia Law, 2d ed, oe. bee patil on 
2-4, ~~, 1,74 12.00 
Encyclopedia of Pleading & . 2. 23.0 
Encyclopedia of Evidence, 14 —, 35.00 
Cyc. #@ vols. and 1913 Supplement......... 9.00 
Rose’s Notes on U. S. Reports, od edition with Supple- 
CE, BP Giiatencdeva-cosvitsionm 170.00 
Rose's Notes on U. "S, Reports, ist edition and Supple- 
ment. 17 vols. sunabedéh cones pubes cenccensconseteane 20.00 
L. R.A New Series, vols. 1 to 28 5 ep cecedoodesseeeehecdh 25.00 
Am. Electrical Cases, 8 vols... ... 2... 66.65 cccn cen cnene 16.00 
Federal Statutes Annotated, 12 vols. and Supplement 
O qn Be Giicdad edad cc cepedepaecdeces sence. csecgse .-. 11580 
Fletcher's Cyclopedia of pm ge may 13 vols...... 77.58 





J 
Some interesting 
and 


information available as to price 
volumes. 





Your 


GEORGE I. JONES, Law Bookseller, 
202 S. Clark St., Chicago, Ill. 































































ications are cordially invited and will 
have our best attention. 
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If you need one of the following 


books and don’t buy it 





aT > 








Arnould on Marine Insurance . 


Birdseye’s Abbott’s Ency. of General, 
Business and Legal Forms 


Carver on Carriage of Goods by Sea . 
Congdon on General Average, 2nd 
Edition 


Cook on Corporations, 6 vols. 8th 
Edition 


Frohlich & Schwarts on ‘Motion Pictures 
Lewis on the Law of Leases .. . 
Marsden on Collisions at Sea, 8th Edition 


Maupin’s Marketable Title to Real 
Estate, 3rd Edition 


Nims on Unfair Competition, 2d Edition 
Roscoe on Damages on Collisions at Sea 


Sedgwick on the Measure of Damages, 
9th Edition 


Walker on Patents, 5th Edition es 
Williston on Contracts, 5 vols. . 
Williston on Sales, 2 vols., 2nd Edition 
Willoughby’s Constitutional Law of 
the United States, 2 vols. 
Wolfe’s Inheritance Tax Calculations 
White on New York Corporations, 9th 
Edition, and Annual 1924 . 


You are paying for it just the same 


- $30.00 


18.50 
18.00 


6.00 


50.00 
10.00 
10.00 
15.00 


10.00 
10.00 
5.00 


30.00 
12.00 
50.00 
20.00 


15.00 
4.50 


22.00 








“BAKER. BVere) eI & CO." 


45 JOHN ST.~ ~ ~ NEW YORK 


——————— TY 


























‘ ) ~ , gs 
rogress Science Based | 


BLOOD TESTS FOR PATERNITY 


argely on Extensive Investigations of the Subject of Blood Trans 
lests from Standpoint of Legal Evidence—Problem of Com- 
pelling Witness to Furnish Sample of Blood 





By Birewetr Let 


Of the Nex 


f the House of Lords in the case of 
r sell’ that the law of England did not 


ag ind t tify as to his non-access to 
ce upon the ground of adul- 
' vife’s child was none of his, 


person wondering what 
family continued to 
of evidence may well 
eS t the cruelty of the common law 
toward tards, who could not, for example, be made 
egit { ubsequent marriage of their parents, 


ry man who most of 


next if the 


nere 4 ' inne | ‘ rule 


‘ = ( 
S stent ving surrounded illegiti- 
terrors, the law reacted into making 


le to prove any one illegitimate. 
’s children on another 
ade easier of accomplishment. 

nce of biology has, however, in recent 
reat strides, and very likely it will 
tion of paternity can be 
With the knowledge already 
he extensive investigations 
ft the ect of transfusion of the blood, in about 
F tl d tests can determine, so 
court could refuse to 
man could not possibly 
a certain child. In the other 
most that can now be 
id is that far as the test shows, the man could 


tting +t ne? 7 


re the ques 


respecting 


tnree-tourtns r the ises tne 


ive e father of the child.2, There are other 
lical evidences, such as the duration of 
the compat f finger prints, the swirl 


of the hair growth nd the responsiveness to certain 
is those which show a sus- 
rtain infectious diseases, which now ap 
Indeed, there are many human 
s now known to be inheritable under Men- 
f characteristics so known 
and it is time the courts 


selves of this new knowledge.* 


the time 





] 1 be borne in mind that the law does not 

fect test. Human affairs must frequently 
be adjusted on a basis of the balance of probability 

eran e evidence. At the present time 

é rene that a child whose parentage 

C @R? f this doctrine in 4 Wigmore 

ns 2063-4, and nerally 73 Univ. Pa. L. Rev. 71-74 

} lence Paternity test, by I Nurnberger 

Gyniakologie 49:1409-1481 (June 27, 1925), abstracted in 

- 4 rica M : . 6386 (Feb. 21, 1925). See 

Pat E. W ft, 86 Hygeia 897-917 (Swedish), at 

ee A Medical Association, 636 (Feb. 21, 

! e by B. Lindberger is in 87 Hygeia 164-17¢ 

M ( the f other Mendelian traits see 1 Wig 
I H nsiders it premature (1923). 

“Her y in Relation to Eugenics” by Charles 

t 91 it Ribliography of Eugenics by Samuel 

versit California Publications in Zoology at pp 
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is in dispute may be shown to the jury.‘ This is almost 
trial by imagination. It shows how helpless the courts 
are before such cases, and how valuable a scientific test 
would be, even if not infallible, as compared with the 
kind of evidence actually in use in deciding such ques- 
tions. The foreign medical journals are quite united 
in favor of the value of blood tests in determining 
paternity,® although there has been one dissentient in 
the United States on the ground that a mistake might 
possibly occur, reasoning on Mendelian principles.® 

Che important treatise upon the subject is “L’in- 
dividualite del sangue,”’ etc., by Professor Leone Lattes 
( Messina, 1923), more serviceable in the German trans- 
lation by Dr. Fritz Schiff, “Die Individualitat des 
Blutes in der Biologie, in der Klinik und in der gericht- 
lichen Medizin” (J. Springer, Berlin, 1925), to the 
pages of which reference is made by the figures in 
parenthesis in the following paragraph. Added by Dr. 
Schiff to the German translation is an appendix in re- 
gard to the use of such tests in legal proceedings, and 
an elaborate bibliography. 

From this treatise we learn that where mother 
and child belong to one of the four groups having cer- 
tain characteristics of the blood, in about one-fourth of 
the cases definite conclusions can be drawn as to the 
relationship of the father (86). The test is very im- 
portant, but not always absolutely decisive (97). In 
civil cases in Germany persons cannot be compelled 
to take the test (appendix, 180). This refusal must 
be attributed to bad faith, as the pain of drawing the 
blood from the lobe of the ear or the tip of the finger 
is insignificant. In criminal cases, also, submission to 
the test cannot be compelled. The author points out 
the importance of the test where there is a question in 
regard to the substitution of children (183). The blood 
tests cannot prove that a certain man was the father 
of the child, but in the cases indicated proof can be 
made that he was not. The probability is great (185). 
In some cases all investigators would agree that the re- 
lationship of parenthood did not exist (188). The 
most important use of the test appears to be in bastardy 


4 Admissibility of Evidence of resemblance where paternity is in 
scene. by Otto Charles Deering, 11 Cornell Law Quarterly 380 (April, 
1926 1 Wigmore Fv. (2d Ed.) section 166. 

See, for example, comment by G. Strassman on Zielki’s article, 
} Klinische Wochenschrift 2195 (Nov. 25, 1924) 

6. For the controversy between Ottenberg and Buchanan, see Jour 
nal American Medical Association, Vol. 77, pp. 682 and 1999 (1921); 
Vol. 78, p. 873 (1922); Vol. 79, p. 2137 (1922). Attention is called 
particularly to the article in Vol 78. p. 873, for a clear statement of the 
results of scientific investigation of the subject. As to the merits of 
the controversy, in a lecture on “Some possible bearings of Genetics 
on Pathology” (1922 Middleton Goldsmith Lecture, New York Patho- 
logical Society, Reprint 83673, N. Y. Acad. Med.) Professor Thomas 
H. Morgan, of Columbia University, than whom perhaps no one is 
better qualified to speak, says: “As Ottenberg pointed out in 1921 the 
evidence might be used in certain cases to determine the parentage of 
the child. Since this statement has recently been disputed by Buchanan, 
from an entirely wrong interpretation of Mendel's principles I should 
like to point ovt that on the Mendelian assumption of two pairs of 
factors all the known results are fully accounted for.” (Pp. 15-16.) — 

A clear and excellent review of Ottenberg’s work will be found in 
an article by Professor Roger Durois in 30 Bulletin des Sciences Phar- 
macologiques 90 (1923). 
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cases where the defendant sets up as a defense the 
exceptio plurium. It must be borne in mind that in 
such cases there are usually other proofs which can 
be of assistance in reaching a conclusion. He con- 
cludes, “We now, at least in a part of the cases, can 
draw conclusions with a certainty which hitherto no 
other medical method has secured” (190). 

The most available source of information for 
American lawyers would probably be an article by Dr. 
Reuben Ottenberg,’ entitled “Hereditary Blood Qual- 
ities.” The author points out that the character of the 
blood is permanent throughout life, and that human 
beings fall into certain definite groups whose blood is 
marked by specific substances which are inherited ac- 
cording to Mendelian laws. The red blood cells in a 
previously smooth emulsion will ball together into 
shapeless, tough little masses, visible to the naked eye, 
when mixed with serum from another human being 
belonging to some of the other groups. “In practice,” 
he says, “of course, it may be difficult to obtain the 
consent of all three parties (or at times four), to the 
blood test. The test can be easily done with a few drops 
of blood obtained from a painless prick with a small 
needle. Considering this, and the importance of the 
questions often at issue, it seems as though some legal 
means could be devised by which the persons concerned 
could be compelled to allow the examination at the 
hands of a representative of the court.’”* The same 
author says elsewhere, “Knowing the children and one 
parent, one can sometimes state what the other parent 
must be.’ 

The important question, of course, is when, if at 
all, a witness can be compelled to furnish the necessary 
drop of blood, which is a question of privilege. That 
an answer will subject a person to disgrace is no 
longer a protection from testifying, except in one or 
two jurisdictions.’° 

Requiring a witness to give a drop of blood for 
use as the basis of evidence in a judicial investigation 
is a mere bagatelle compared to what the courts con- 
stantly require. A witness whose flight is feared will 
be put in prison, and even in some cases denied bail. 
A plaintiff in a personal injury suit will be compelled 
to submit to physical examination. If paralysis is 
claimed, tests will be applied of the plaintiff’s sensitive- 
ness to pain. If for the purposes of a judicial inquiry 
a witness may be put in prison or subjected to physical 
pain, or required, within reasonable limits, to exhibit a 
wound or disfigurement of the body to the jury,” 
surely a specimen drop of blood may also be required. 
The greater must include the less. If a plaintiff 
claimed to have been infected with a disease and an 
examination of the blood would show whether or not 
the disease existed, could not such examination be re- 
quired by the court on behalf of the defendant? Sup- 
pose that the existence of Bright’s Disease was in- 
volved in a legal proceeding, could not the court re- 
quire a proper specimen for chemical analysis? If 
tuberculosis was in issue, could not the court require 
sputum to be furnished for microscopical examination ? 
The court gan require a finger print to be taken.” 
There can be only one answer to these questions. What 
a trifle the necessary drop of blood is when compared 
to the procedure under the writ de ventre inspiciendo, 
under which there could be not only examination of 
the person but imprisonment as well! Are these not 


7. 6 Journal of Immunology 363 (1921). See also Note 6 
g: 6 Teurnal f TImmunolney 885 

9. 79 Towrnal American Medical Association 2139 (Dec. 23, 1929). 
10. 2 Wigmore Ev. (2d Ed.) section 987. 

11. See generally 4 Wigmore Ev. (2d Ed.) sections 2216, 2220. 
12. 4 Wigmore Ev. (2d Ed.) section 2265. 


the same courts which once ordered people to trial by 
ordeal and trial by battle?** Has a drop of blood 
grown too great for them? 

There can be no honest objection to furnishing a 
drop of blood, and no innocent person would ever 
object to giving it. Even if a court should be weak 
enough not to require a drop of blood to be given, the 
refusal of the party to furnish it is in the nature of 
an admission of guilt, and in civil cases the other party 
would be entitled to comment upon it to the jury ac- 
cordingly.** But in divorce suits on the ground of 
adultery where, as we have seen, the mouth of the 
husband is stopped by an artificial rule, the value is 
evident of the blood test itself. The mere right to 
criticize the refusal is obviously inadequate, nor could 
it be expected that such an admission by conduct 
would be sufficient to overcome the presumption of 
legitimacy.*® 

While in the earlier cases physical examination of 
the plaintiff by means of the X-ray out of apprehension 
that some injury might result from such treatment 
was not required, in the later cases the courts have not 
hesitated to require the use of the X-ray.’* The only 
case found deciding the present question is Hayt v. 
Brewster Gordon & Co., Inc." In this case it was held 
that under Section 873 of the New York Code of Civil 
Procedure, as amended in 1893, by which a physical 
examination may be required, the court has power to 
authorize the examining physician to take a sample of 
the plaintiff's blood for the purpose of examination 
and analysis. In view of the fact that the order of the 
court below to the contrary was reversed, the case had 
careful consideration, and indeed the opinion is quite 
convincing. The suit was one for personal injuries 
The court points out that furnishing a drop of bloc+ 
is much less offensive than many other tnings wh: 
become necessary in physical examinations as, for ex- 
ample, the insertion of instruments. Since the correct 
doctrine is so plain upon principle and what authority 
can be found is in accordance with it, it is not too 
much to hope that the great advance recently made in 
our information as to the nature of the blood and its 
inheritable quality will henceforth be used to aid in the 
solution of the problem of paternity, one of the most 
difficult which ever comes before a court. 

Although, according to the text above cited, in 
Germany a person cannot be compelled to furnish a 
drop of blood for examination, as we have already 
seen, this is not the case in this country, for the right 
to have a physical examination includes the right to 
have a drop of blood for examination where it is ma- 
terial. In civil suits involving adultery the privilege 
of refusing to testify where adultery is a criminal 
offence is recognized on behalf of a party who would 
otherwise be compelled to testify against himself.’ 
Attention is called to the fact that where a person 
claiming the privilege is not required to do anything 
but furnish a drop of blood, this is not requiring him 
to testify, but is nothing more than a physical exami- 
nation like examining the face of an accused person 
or measuring or photographing him or taking his finger 


18. Thayer, Prelintinary Treatise on Evidence 


e, Chapter 1, pp. 34, 
39. Trial by Ordeal (including Wager of Batt ‘ tev. 7 


38 Jurid. Rev. 70 
(1926). It is interesting to note that trials by ordeal and 
gation are still in use in Arabia, 42 Law Quarterly Review 
reviewing “Bedouin Justice” by Austin Kennett, Cambridge 
Press 1925 

14. 1 Wigmore Ev. (2d Ed.) section 289 

15. 5& Wigmore Ev. (2d Ed.) section 2527 








16. 18 Calif. Rev. 272-4 (1925); 24 Mich. L. Rev. 418-420 
(Feb. 1026). 

17. 199 App. Div. 68 (N. Y. 1921). Original decision in 189 N 
Y. S. 907, reversed in 191 N. Y. S. 176. 

18. 4 Wigmore Ev. (2d Ed.) section 2257, paragraph (2) 
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of more than a dozen cases in which it was applied 
there. In ten of these the blood of man, woman and 
child was tested, and in two cases definite conclusions 
were reached.** The cases cover a period of two years. 
In this article Schiff concludes that the peculiarities of 
the blood are constant, that they are inherited without 
exception under Mendelian laws, and that the results 
obtained justify the highest confidence. He points out 
that the test must be used as an addition to the other 
available. It cannot prove who was the 
father—only that a certain man possibly was or could 
not possibly have been the father. He looks forward 
indeed to a great increase in our ability to identify 
fatherhood as our knowledge of the laws of heredity 
increases 
New York, June 1, 1926. 

that a y« ang engineer was not the father of the child in a case brought 
by an unmarried woman for alimony. The court accepted the testimony 


f scientists that the defendant's blood was in ‘group four,’ the child's 
n ‘group three’ and the mother’s in ‘group two.’ A similar examina 
ion has been ordered in another case.” 

On April 9, 1926, a report appeared in the daily press that at Chi 
cago in a suit brought by Mrs. Marcella Callahan Modell against Ru 
dolph Modell herself and child, a blood 
test for paternity defendant in his cross bill 

22 Page 371 
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Decreasing the Cost of Production of Justice—Duty of Bench and Bar to Help 


Down the “Overhead’—Justice That Comes Too High Is Justice Denied— 
Proper Distribution of Expense Among Parties Litigant 


By H. H. NorpLincer 


Of the Net 


scussed your client’s claim with Mr. 

view to obtaining a settlement. 
very reason Mr. Jones 
ng to settle the claim is unfounded. 
refused to make a settle- 


inion, your client’s claim is well 
As I have already written to you, 
iot believe that the amount of the 
enough to justify the expense of liti- 
l you that the outcome even 
led lawsuit cannot be predicted with 
in this even if the outcome is 
expense would be so great as hardly 
effort, from the client’s point of view. 
he client would be to drop the claim, 
umount off to profit and loss.” 
going is a paraphrase of a letter re- 
ing attorney in one of the 
cities. The bona fides of this 
t be doubted, for the claim was for- 
the understanding that 
ive no compensation for his services 
a settlement or brought suit. 
business dispute without 
complications. The amount involved, 
as substantial—$500. Un- 
n of this amount is a real burden to 
to some may be a serious one. Yet 
a situation where there is no effective 


case, 


ican 
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mendous, w 
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way of preventing that unjust deprivation—the cost 
of doing so is greater than the cost of submitting 
to injustice. 

To suppose that justice can be obtained with- 
out paying a price for it is just as great a fallacy 
as to suppose that food, or shelter, or clothing can 
be obtained without paying a price for it. To pro- 
duce houses, or clothing, or food, labor and capital 
must be contributed; and someone must pay the 
cost of the labor and of the capital, either the per- 
son who enjoys the benefit of the product, or some- 
one else. Payment of the price is unescapable. The 
only questions are, first, how economically the 
work of production can be carried out—that is, how 
much the price can be kept down by efficiency and 
ability—and, second, who is to pay the price. Simi- 
larly, the practical attainment of justice requires 
labor. There must be some tribunal—a court, an 
arbitrator, an umpire or a jury—which contributes 
work to tke solution of the controversy, if there is 
a controversy, or to the enforcement of the right, 
if there is none. To do this work well requires 
time, labor and mental and moral qualities of a very 
high order. The individuals contributing it must 
either be paid the value of their contribution, or 
must make it at a loss to themselves, and so pay 
part of the cost themselves. Then there must be 
someone to present the contentions of the respec- 
tive parties in a form intelligible to the tribunal 
which is to decide the controversy. To do this well 
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requires time, labor, ability, energy, skill and train- 
ing. The parties must either do it themselves or 
hire a lawyer to do it for them. The fact is that 
although every one has a legal right to prosecute 
or defend a lawsuit in the actual exercise 
of that right is so exceptional as to show that it is 
cheaper in the end to hire an expert to do this work 
than to do it in person; and that in arbitrations, 
where the presenc f counsel is not encouraged, 
and even in trials before trade associations where 
the presence of counsel is actually prohibited, 
parties do hire professional assistance in the prep 
aration of their cases where the issues involved are 
of anv real importance. And even if the parties do 
the work of preparation and presentation entirely 
without professional assistance, they must con 
trinute their own time, labor and skill, so that the 
merely transmuted from form to 


person, 


e of ci 


cost is 
another. 

The Troll-King in Peer Gynt taxes the human 
race with being incapable of realizing the actuality 
of anything “that their fists cannot handle.” Jus- 
tice is not tangible to the senses, but the cost of 
producing it is just as real, and just as inevitable as 
the cost of producing physical goods. It is idle to 
say that justice ought to be free, for as long as 
tribunals are human, and human toil is required to 
present and decided controversies, justice will have 
a cost, which must be paid by someone. The only 
questions are, first, how much that cost can be cut 
down by more economical methods of production 
and, second, who shall bear the cost. And these 
are questions of tremendous importance in the 
practical administration of justice. They have not 
been given the attention they deserve. 

It is undoubtedly true that there are disputes 
so trivial that it is better both for society and for 
the disputants that they remain undecided; but 
there are many disputes which are not trivial, the 
expense of resolving which is nevertheless prohibi- 
tive. Justice is a great desideratum, both for 
society and for the individuals concerned; but even 
justice may cost more than it is worth. It is in- 
herent in the nature of things that there must be a 
point below which litigation is unprofitable; but it 
is to the interest of everybody, including the lawyers, 
that that point should be as low as possible. It is 
the business of the law not only to do justice, but 
to do it as economically In the long 
run the practitioners of law will not lose, but gain, 
by such economy; just as in the long run business 
does not lose, but gains, by economical methods of 
production. 

Our law gives a great deal of attention to doing 
justice, but very little to doing it economically. To 
a very great extent it ignores the extent to which 
economic factors affect the product itself. We have 
all become familiar with the phrase “Justice delayed 
is justice denied.” We need to remember, too, that 
justice at prohibitive expense is justice denied. I 
heard a case tried in the Municipal Court about 
three years ago in which one woman was suing 
another for wrongfully keeping her dress. Neither 
party was represented by counsel. The plaintiff 
testified that the value of the dress was $30. The 
trial court dismissed the complaint on the ground 
that the plaintiff had not qualified as an expert, and 
was therefore incompetent to testifv to the value of 
the dress. He advised the plaintiff to get a lawyer 
and bring a new action. The fact that the ruling 
was wrong (Chamberlayne on Evidence, Section 2140 


one 


as possible. 


+ 


et seq., and cases cited) does not afte 
of this illustration. It represents an atti 
courts frequently exemplity in matters 


validity 
le which 






which they are right, or at leas accord with 
precedent. An action for services in dyeing cotton 
goods was recently tried in which the defense was 
that the work had been improperly done Che de- 
fendant testified that the goods were 1 id condi 
tion when he received them from the dyer. The 
court decided in favor of the plaintiff on the ground 
that the defendant failed to produce as a witness a 
third party to whom he delivered the goods tor 
further processing after their receipt from the 
plaintiff. This decision was probably in accord 
with precedent (22 C. J., Tit. “Evidence” Sec. 56, 


pp. 115 et seq., and cases cited) ut it failed to 


take account of the fact that the amount in con- 
troversy was only $100, so that the defendant would 
hardly have been justified in asking the third party 
to stay in court all day in order to testily. 

A recent action for goods sold and delivered was 


York Trial Term, and resulted in 
It was part of the plain- 


tried at the New 
a verdict for the plaintiff. 
tiff’s case to prove the shipment of a certain quan- 
tity of goods by placing them on board a steamer 
in China. He produced a bill lading from the 


steamship company admitting receipt of this quan 


tity of goods. The Trial Term set aside the verdict 
and ordered a new trial on the ground that this was 
only hearsay evidence. (London Produce Co. v. Poels 


& Brewster, 124 Misc., 869) The rest of this decision 
is that the plaintiff had to either drop the case, take 
an appeal the outcome of which must be doubtful, 
or take a depositfon in China. The amount in- 
volved was only $2,000. No one can doubt that in 
all probability the merchandise was shipped as 
agreed. It is fundamental in our law that a party 
must prove every element of his case by the per- 
sonal presence in court of someone having personal 
knowledge of the facts. No doubt a higher degree 
of certainty can be assured in this way than by 
some other method of proof ; but so far as I know, 
no serious consideration has ever been given to the 
question whether this greater certainty is worth the 
sometimes tremendous cost of gathering witnesses 
and keeping them in court for several days. Illus- 
trations of this sort might be multiplied without 
limit. Those given suffice to illustrate the extent 
to which our courts apply logic without any 
thought of the resultant expense to the parties. 
We have had much discussion pro and con on 
the subject of jury trials. This discusst 
cerned itself principally with thé question whether 
juries or Courts come nearer to doing justice to the 
litigants. They have also concerned themselves to 
some extent with the cost of jury tria 
of their length, which has been estimate: 


yn has con- 


ls by reason 
1 at from 


two to three times as great as that of trials of the 
same class of cases by a court alone. (See for ex- 
ample the interesting article of Presiding Judge 


Bond of the Maryland Court of Appeals on “Trying 


Criminal Cases by Judges Alone” American Bar 
Association Journal for November, 1925, at page 
702.) So far as I am aware, they have not con 


to the community 


cerned themselves with the cost 
i for their services, 


of summoning jurors and paying 
nor with the cost to the jurors and their employers 
by reason of being taken away from their regular 
work, nor with the cost of dodging jury service on 
the part of those who are able to dodge it. In New 


York and Kings County in each year a total of 
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rate, especially in view of the current prejudice 
against 
One of the greatest services that the bench and 
the bar could render to the community would be to 
do eve rything possible to decrease the overhead of 
justice—and after all, any changes in our methods 
of legal procedure must come from the bench and 
the bar. The failure of the bench and the bar to do 
more than it has along these lines is undoubtedly 
due to the enormous inertia that has to be over- 
come to make any change, and the inbred conserva 
tism and respect for precedent of the profession. 
If it were due to any feeling that the bar profits by 
the inefhciencies of procedure, it would more than 
justify all the criticisms that have been leveled at 
the legal profession. But such a feeling, if it existed 
anywhere, would be not only wicked, but mistaken 
Here, as elsewhere, unselfishness is the most en 
lightened and far-sighted selfishness. Every busi- 
ness man knows that in the long run business will 
profit, not lose, by decreasing its overhead. De 
creasing the cost of justice will in the long run 
enable lawyers to handle large matters on a more 
profitable basis than at present, and add to the field 
of profitable business multitudes of small matters 
which now must be handled unprofitably, if at all 
Next to its amount, the most important thing 
about the cost of justice is its distribution. I have 
already adverted to the injustice of placing part of 
the cost upon the judicial machinery itself—and 
this includes witnesses as well as jurors. There is 
another injustice in the distribution of the cost be 
tween the parties to the litigation. We are told 
that there 1s no wrong without a remedy. Yet a 
party who is compelled to seek redress in court for 
a wrong, or to defend an unjust claim, must pay a 
large percentage of the amount in controversy 
20% is not at all unusual, and 50% not exceptional 
in order to obtain that to which he is legally 
entitled. The law gives no compensation for this 
expense (except in the case of malicious prosecu 
tion) but so-called costs, which today are so small 
as to be ridiculous. The only defenses that I have 
ever heard of our present scale of costs are that the 
results of lawsuits do not always accord with jus 
tice, and that a larger scale might be deterrent 
to the prosecution of their claims by just litigants. 
But these are arguments for improving the quality 
of our justice, not for denying a party who has 
established the rightfulness of his position full com- 
pensation for the wrong he has suffered. If the law 
is to give a remedy for every wrong, it should give 
an adequate remedy for the wrong of compelling a 
man to hire a lawyer, collect evidence and go to 
court to establish the right. To allow really ade 
quate costs to the prevailing party would not in- 
crease the cost of justice—it would allocate it, so 
far as possible, to the guilty instead of to the inno- 


“practicing for costs.” 


cent party. 

What can the bench and the bar do to decrease 
the cost of justice? The bar, in the actual conduct 
of litigation can do a little, but very little. There 
are some cases that are so obviously impossible to 
try under the legal rules of evidence that both 
counsel are willing to stipulate to waive those rules 
and permit facts which are really undisputed to be 
proved in a more economical way. In other cases, 
when actually on trial, counsel are willing to do the 
same thing rather than give the impression that 
they are trying to take an unfair advantage of tech- 
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cases—probably a 


nicalities. But in 
majority—one party or the other has an advantage 


very many 
to gain by insisting upon a strict observance of the 
rules. He has a legal right to His counsel 
is his advocate, recognized as such by law, and not 
only has the right, but is under the duty to protect 
his client’s interests by all the means sanctioned by 
law. It would be asking too much of human nature 
to expect counsel to give up what are after all the 
legal rights of his client in the interest of justice 
to the community in general, and to the adverse 
party in particular. The bench can do more. 
Where questions are still open, courts can decide 
them so as to save unnecessary burdens of cost to 
litigants. A good example of the right tendency 
is the recent decision of the Appellate Division of 
this Department that at least under certain cir- 
cumstances notice to a corporation may be proved 
by showing that the witness called up the number 
under which the corporation was listed in the tele- 
phone and notified the person apparently in charge 
who answered, without further identifying that per- 
son (Ratomeki v. Quittner, 214 App. Div., 186, per 
McAvoy, J.). But today most questions are too 
well settled to allow much play for judicial liberal- 
ism in these matters. No court could refuse to 
apply the hearsay rule because it thought that in 
the particular case before it hearsay evidence was 
sufficiently trustworthy and direct evidence too ex 
pensive to be worth requiring. The courts can do 
a great deal, but they have not the power to attack 
the real fundamentals of this problem. 

The only way this problem can really be solved 
is by organized law reform. We have many bodies 
today which are attempting to reform the law in a 
systematic way. They are doing much good work. 
They should not be afraid to deal with, and if need 
be, to change, fundamental principles of our pro 
cedural and substantive law. They are giving care- 
ful consideration to the question of what rules most 
nearly approximate justice. They should give more 
attention than they have given to the economic ele- 
ments of the practical administration of justice, 
which after all, as I have tried to show, play at least 
as important a part in the social value of the judi 


cial system as the theoretical justness of the rules 
themselves. 

The purpose of this discussion has not been to 
ny particular reforms in the law but to 


do SU. 


advocate 
suggest a viewpoint which has been almost com 
pletely overlooked both by courts and by law re 
formers, and which I believe to be capable, if prop 
erly disseminated, of bearing a rich harvest for the 
body of litigants, the public generally and the bar. 
If it contributes in any measure, however slight, 
to the accomplishment of this result, it will not 


; 


have been written in vain 


Revised List of Approved Law Schools 


Following is a revised list of the law schools 
approved by the Council of Legal Education and 
Admissions to the Bar. The classification formerly 
known as Class “B” has been discontinued as the Coun 
cil felt there was no longer any need for its use 
Members will find it a valuable aid in answering in 
quiries from prospective law students as to a suitable 
institution in which to pursue their studies: 

Alabama, University of, School of Law, Tuscaloosa, Ala. 
Arkansas, University of, Law Department, Fayetteville, Ark 
Boston University, The School of Law, Boston, Mass 


California, University of, School of Jurisprudence, Ber 
keley, Cal 
Catholic University of America, The S { Law, Wash 
ington, D. C. ef 
Chicago, The University of, The Law Scl , Chicag Il] a 
Cincinnati, University of, School of Law, Cincinnati, Oh 
Colorado, University of, School of Law, Boulder, Col i 
Columbia University, School of Law, New York, N. Y : 
Cornell University, The College of Law, Ithaca, N. Y. 4 
Creighton University, The College of Law, Omaha, Neb j 
De Paul University, College of Law (lIllinois College yf 
Law), Chicago, III. 4 
Drake University, The Coilege of Law, Des Moines, la + 
Emory University, The Lamar School of Law, Atlanta, Ga % 
Florida, University of, College of Law, Gainesville, Fla 3 
Georgetown University, College of Law, Washington, D. ( Ms 
George Washington University, Law School, Washing { 
ton, D. os 2 
Harvard University, The Law School, Cambridge, Mass 3 
Hastings College of Law (Universit California), San : 
Francisco, Cal. 
Idaho, The | niversity of, The Colleg I Law, Moscow 


Idaho. : 
Illinois, University of, College of Lav rbat | : 











Indiana University, School of Law, B 

Iowa, The State University of, College of Law, lowa City 4 
lowa. 

Kansas, The University of, School of Law, Law1 

Kentucky, University of, College of Law, Le f : 

Louisiana State University, Law School, Baton Rouge, La. 

Loyola University, School of Law, Chicag Il! 3 

Marquette University, College of Law, Milwaukee, Wis 

Mercer University, The School of Law, Ma Ga 

Michigan, University of, Law School, Ann Ar Mich 

Minnesota, University of, The Law 5 Minneapolis, 
Minnesota. : 

Mississippi, University of, School of Law, Oxi Miss. 

Missouri, The University of, School of Law, ¢ via, Mo ’ 

Montana, University of, The Law S ol, Missoula, Mont : 

Nebraska, The University of, Colleg Law, Lincoln, Net i 

Notre Dame, University of, Collegs Law, Notre Dame, 
Indiana 

North Carolina, University <« | 5 f Law, Chapel 
Hill, N. ¢ 

North Dakota, The University ( eg f Law 
Grand Forks, N. D 

Northwestern University, The Law Chicago, Ill 

Oklahoma, University of, The Colleg f Law, Norman, 
Oklahoma 

Ohio State University, The College of Law, Columbus, 
Ohio 

Oregon, The University of, The 5 f Law, Eugene, 
Oregon 

Pennsylvania, University of, The Law School, Philadelphia, 


Pennsylvania. 
Pittsburgh, University of, School of Law, Pittsburgh, Pa 
St. Louis University, Institute of La 
South Carolina, University olf, Sc! 1 of Law 

South Carolina. 

Dakota, University of, S 
South Dakota. 


Columbia, 


South Vermillion, 


Southern California, University of, ¢ g f Law, Los An 
geles, Cal. 
Stanford University, ‘The Law Scho Pa Alto, Cal 
Syracuse University, College of Law, Syracuse, N ‘ 
Che University, of, Coll f Law, Knoxville 


Pennessee, 
rennessee. 


f Sche Law, Austin, Tex 


Cexas, The University of, The 

Tulane University of Loutsiana, ¢ g f Law, New Or 
leans, La. 

Vanderbilt University, The Sch« Law, Nashville, Tenn 

Virginia, The University of, Department of Law, Char 


lottesville, Va. 
Washburn College, The School of Law 


Topeka, Kans 


Washington University, The School of Law, St. Louis, Mo 

Washington, University of, School of Law, Seattle, Wash. 

Washington & Lee University, School of Law, Lexington, 
Virginia. 

Western Reserve University, The Franklin Thomas Backus 
Law School, Cleveland, Ohio 

West Virginia University, The College of Law, Morgan- 


town, W. Va. 
Wisconsin, The University of, Law S ol, Madison, Wis 
Wyoming, University of, The Law School Laramie, Wyo 
Yale University, School of Law, New Haven, Conn 
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Amendment 


REVIEW OF RECENT SUPREME COURT DECISIONS 


Against Sale 
s—Chinese Bookkeeping Act in Philippines 


Not Void Under Constitutional 


to Negroes 
Violates Due Process—Right 


of State to Classify Ore Lands for Taxation—Due Process and State Regula- 


ion of Private Carriers—Commerce 
donment of Intrastate Lines in Certain Cases 


Commission May Authorize Aban- 
Incapacity of Mi- 





nority Stockholder to Maintain Bill to Enjoin Railroad from 
Controlling Potential Competitors—Non-Resident Agents 


By Epcar Bronson 


Contracts,—Discrimination on Account of Color 


A covenant, running with the land, providing that the 
land affected shall never be sold or leased to negroes, is 
not rendered void by the Fifth, Thirteenth, or Fourteenth 
Amendment, or by Federal statutes enacted in aid of these 
Amendments; these contentions, therefore, raise no con- 
stitutional question giving the Supreme Court jurisdiction 
of an appeal 
Buckley, Adv. Ops. 560, Sup. 


Corr 7 
Ct. Rep. 6, p. 521 

The owners of certain contiguous parcels of 
land situated in the City of Washington executed 
an indenture, duly recorded, by which they mutu- 
ally covenanted, by a covenant stated to run with 
the land, that none of the parcels should ever be 
sold or leased to persons of the negro race, or ever 
be occupied by negroes. Corrigan and Buckley 
were parties to this agreement. In 1922 Corrigan 
entered into a contract for the sale of one of the 


parcels of land subjected to the coverant to Curtis, 
whom Corrigan knew to be a person of negro race. 
Buckley thereupon brought suit in equity to re- 
strain the consummation of this contract of sale. 
Both defendants moved to dismiss the bill, Corri- 
gan upon the grounds that the covenant was “void 
as in violation of the Constitution of the United 
States,” and “void in that the same is contrary to 
public policy,” and Curtis upon the ground that the 
covenant was forbidden by the Fifth, Thirteenth 
and Fourteenth Amendments. The Supreme Court 
of the District of Columbia denied the motions. 
Defendants elected to stand upon them, and a final 
decree granting the injunction was entered. The 

als affirmed this decree. Defendants 
then invoked the appellate jurisdiction of the Su- 
preme C f the United States, according to the 
procedure spe ified 


Court of Appe 


y Section 250 of the Judicial 
Code before its recent amendment. The Supreme 
Court dismissed the appeal for want of jurisdiction. 

Mr. Justice Sanford delivered the opinion of 
the Court. He concluded that there was here no 
uestion involving the Constitution or 
utes as to give the court jurisdiction to 

ppeal. He said: 


substantial 
Federal stat 
entertain 


Under the pleadings in the present case the only con- 
stitutional 1estion involved was that arising under the 
assertions the motions to dismiss that the indenture or 
covenant w 1 is the basis of the bill, is “void” in that it 


trary to and forbidden by the Fifth, Thirteenth and 


is cont 
Fourteenth Amendments. This contention is entirely lack- 
ing in substance or color of merit. The Fifth Amendment 
¥ limitation only upon the powers of the General 


(Citing case and is not directed against 
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the action of individuals. The Thirteenth Amendment 
denouncing slavery and involuntary servitude, that is, a 
condition of enforced compulsory service of one to another, 
does not in other matters protect the individual rights of 
persons of the negro race. (Citing case.) And the pro- 
hibitions of the Fourteenth Amendment “have reference 
to State action exclusively, and not to any action of pri- 
vate individuals.” (Citing case.) “It is State action of a 
particular character that is prohibited. Individual invasion 
of individual rights is not the subject-matter of the 
Amendment.” (Citing cases.) It is obvious that none 
of these Amendments prohibited private individuals from 
entering into contracts respecting the control and disposi- 
tion of their own property; and there is no color whatever 
for the contention that they rendered the indenture void. 
And, plainly, the claim urged in this Court that they were 
to be looked to, in connection with the provisions of the 
Revised Statutes and the decisions of the courts, in de- 
termining the contention, earnestly pressed, that the in- 
denture is void as being “against public policy,” does not 
involve a constitutional question within the mear‘ng of 
the Code provision. 

The claim that the defendants drew in question the 
“construction” of sections 1977, 1978 and 1979 of the Re 
vised Statutes, is equally unsubstantial. The only question 
raised as to these statutes under the pleadings was the 
assertion in the motion interposed by the defendant Curtis, 
that the indenture is void in that it is forbidden by the 
laws enacted in aid and under the sanction of the Thir- 
teenth and Fourteenth Amendments. Assuming that this 
contention drew in question the “construction” of these 
statutes, as distinguished from their “application,” it is 
obvious, upon their face, that while they provide, inter alia, 
that all persons and citizens shall have equal right with 
white citizens to make contracts and acquire property, 
they, like the Constitutional Amendment under whose 
sanction they were enacted, do not in any manner prohibit 
or invalidate contracts entered into by private individuals 
in respect to the control and disposition of their own 
property. There is no color for the contention that they 
rendered the indenture void; nor was it claimed in this 
Court that they had, in and of themselves, any such effect. 

We therefore conclude that neither the constitutional 
nor statutory questions relied on as grounds for the 
appeal to this Court have any substantial quality or color 
of merit, or afford any jurisdictional basis for the appeal. 


The Court was therefore precluded from con- 
sidering on the merits the further contentions of 
defendants that the covenant was unenforceable in 
equity because contrary to public policy and because 
discriminatory in character. 

The case was argued by Messrs. Louis Marshall 
and Moorfield Story for appellants and by Mr. 
James S. Easby-Smith for appellee. 


Statutes,—Chinese Bookkeeping Act of the 
Philippines 
The Chinese Bookkeeping Act, enacted by the Philip- 
pine Legislature, making it a crime to keep accounts in 
any language other than English, Spanish or local dialects, 
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cannot be construed to mean anything other than the plain 
purport of these words. So construed, the Act is invalid 
because it deprives Chinese merchants of their liberty and 
property without due process of law. 


Yu Cong Eng. et al Trinidad et al., Adv. Ops 
701, Sup. Ct. Rep. v. 46, p. 619. 
As in many other parts of the world where the 


white man has gone to exert political control over 


less civilized peoples, the Chinese in the Philippines 


have assumed the role of merchants and shop 
keepers. The record in the present case showed 
that the Chinese did about sixty per cent of all 
the business done on the islands. The public 
revenues of the islands are derived in large part 
from a sales tax and an income tax. A source of 
great difficulty in the apportionment and collection 
of these taxes has resided in the fact that the 
Chinese merchants have kept their books in 


Chinese, which none of the tax officials could read. 
It was thus possible for the Chinese to evade theit 
taxes, In 1921 the Philippine Legislature passed the 
statute here held unconstitutional. It provided, 
under penalty of a fine of not than ten thou 
sand pesos or imprisonment for not more than two 
years, or both, that no person or company engaged 
in business in the Philippine Islands should keep its 
account books in any language other than English, 
violation of the 


more 


Spanish or any local dialect. For 
Act, the authorities pr uinst Yu Cong 
Eng. This Chinese merchant and another, on be- 
half of all others brought this suit to 
prevent the enforcement of t \ct. Their petition 
set out that almost none of the Chinese could read 
or write any language other than Chinese, that few 
of their businesses were large enough to justify the 
employment of a bookkeeper, that anyway they 
would be at the mercy of a bookkeeper using a 
language they could not read, and that finally the 
enforcement of the Act would drive many of the 
Chinese out of business. The Philippine authorities, 
on their part, set out the losses to the public treas- 
ury due to evasion and fraud made possible by book 
keeping in Chinese 

A majority of the Philippine Supreme Court, 
adverting to their duty, if p le, to construe the 
statute so as to render it constitutional, arrived at 
a construction which permitted them to sustain the 
Act. They held that the statute merely required 
the keeping of such box -n 
order to facilitate governmental inspection for tax 
purposes. The Supreme Court of the United States, 
to which the petitioners brought the case by writ 
of error, held that to construe the Act in this man 
ner was in reality to write a new law; that the Act 


ag? 


ceeded ag 


SO Si 


tuated, 


he 


n 
+} 
SSID 


le, 


ks as were necessary 


meant just what it said; and that it was unconsti- 
tutional. 
The Cuter Justice delivered the opinion of the 


After an interesting resumé of the polyglot 


o the governmental 


Court. 
situation which had given rise t 





problem, and of the arguments offered on both 
sides, he said: 
The Court in effect concludes that what the Legis 
lature meant to do was to require the keeping of such 


or the Filipino dialects 
he needs of the taxing 
i f and 


account books in English, Spanish 
as would be reasonably adapted to t 
officers in preventing and detecting evasion of taxes, 
that this might be determined m the statutes and regu 
lations then in f What the court really does is to 
change the law from one which by its plain terms forbids 
the Chinese merchants to keep their account books in 
language except English, Spanish or the Filipino dialects 
and thus forbids them to keep account books in the Chinese, 


tr 


rece 


any 


into a law requiring them to keep certa 
in the permitted languages. This is t 
prohibitive law to a mandatory law of gt 
to contorm to what the Court 

ha bec the purpose of the at 
the cnang¢ Id < d i Co 
restricticn., 

It would seem to us from the hist 
and the efforts f its repeal or amendn 
Philippine zislature knew the meaning 
used, and intended that the Act as pa 


prohibitory and 
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Court 


the 


has 


amended 


thought the 
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the 


We fully concede that it is the dut 
considering the validity of an act to give 
construction as can be reached to bring 
fundamental law. But it is very clear 
may not be substituted for constructi i 
may not exercise legislative functions t 
from conflict with constitutional limitati 

One of the strongest reasons for not 
a nose of wax to be changed from that 
language imports, is the fact that it 
statute authorizing sentence of one con 
a fine of not more than 10,000 pesos, 
for not more than two years, or both ] 
to meet the needs suggested by other laws 
lations and by the supposed general purp: 
tion, we are creating by construction a vag 
and ane o ject nable in a criminal statute 

After a review of cases, he c 

The effect of the authorities we |} 
to the point that we may not in a crim al 
its generally inclusive terms so as to | t 
to only that class of cases which it was w 


Legislature 
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of the legislature to enact, and thus sav 
invalidity. What it is proposed to do | 
radical, tor it 1s to ignore and hold 
prohibition of the keeping of account box 
insert in the act an affirmative require: 
books not definitely determined which 
needs of the taxing officials be kept ir 
guages. This is quite beyond the jud 
He rejected the contention 


s} 
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tionality of a state statute: 
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The Philippines are within the 
of the United States Government, wit 
legislation in Congress over them, and w 
tion of a Philippine statute comes bet 
we may if there be need therefor re-ex 
selves court of last resort on 
is very that with respect to « 
questions of local law, or those proper! 
inherited from the centuries of Spanis 
much to the judgment of the Philippine 
courts (Citing cases.) But on quest 
construction as of the Philippine ( 
adopted by the United States Philippit 
Court may exercise an independent R 

Therefore, he concluded: 

We can not give any other me g 
ing Act than that which its plain las 
ing it a crime tor any one in the 
engaged in business to keep his acc: 
This bring s to the question whet 
strued to mean what it says is invali 

And it was not difficult to de« 
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Taxation,—Royalties from Mines 
A State may treat ore lands as a distinct class of 
property and impose upon them a tax not extended to 
other sorts of land without depriving the owners of the 
equal protection of the laws. 
I Cor lated n Mines et al. v. 
l et | 1, Sup. Ct Kep. v, 40, p 627. 
gislature passed a law 
ing six per cent of the 
et value t re extracte In 1923 the Legis 
t here in question, a law which 
re inds, ta» ng the royalty re 
© six per cent. 
( ertain i ible rs brought this suit to 
ent of the Act. They 


is not laid uniformly upon 


con- 


ie equal 

é ess and obligation of contracts 
uses of t ral Constitution, and the uni 

it t t rovision in the State Constitu 
nesota dismissed 
Supreme Court affirmed 
lelivered the opini mn 
the ¢ ncluded that if the tax were 
n { State it could not 
pair th ints’ contracts; and that the 
uality tion provision of the Minnesota 
than the Fourteenth 
necessary to 





nsider t t the Act only in the light of 
courts had 
Hence the 
né ! nd the place fixed tor payment 
tl re immateria He then said: 
the Legislature 
f property and 
quarries, torests, 
the equal protec 
enth Amend 
he athrma 
Thomas 
> } t ve sustamed a tax 


bjection of arbi 
coal was not in 
exercise wide discre- 
(Citing case) so 

stile discrimination 
Citing case.) Cer 
er products of the 
tumimous variety, 
holdings Lands 

te by its extraction, 
in ad valorem 
x t mt t tl T 1s very difter- 
l ther uses which 

ness of mining 
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only, for imposition of the occupation tax, was not arbi 
trary and, certainly, we cannot say that the classification 
by the legislation now assailed was without any reasonabic 


basis 


Mortgages, Foreclosure of, Notice 
A statute giving the holder of a debt secured by a 
security deed the right to bring the property to sale in 
satisfaction of the debt, does not, in not requiring notice 
to one who purchased the land subject to the security deed, 
deny such purchaser due process of law. 
Scott v. Paisley et al., Adv. Ops. 673, Sup. Ct 
Rep v. 46, p 591, 
\ Georgia statute provides that where the legal 
title to land has been conveyed as security for a 
debt, the holder of the debt may, after reducing his 
debt to judgment, satisfy it out of the land by hay 
ing the holder of the legal title make and record a 
quit-claim conveyance to the debtor reinvesting 
him with legal title, and by then levying upon the 
land and causing it to be sold. In the present case 
Dorothy Scott had purchased land subject to such 
a security deed. The holder of the debt, also the 
holder of the legal title, reduced his debt to a judg 
ment, executed and recorded a quit-claim deed, and 
had the land sold at public sale. All this was done 
without notice to Dorothy Scott, the purchase 
from the grantee, and she contended that in divest 
ing her of the interest which she had acquired with- 
out opportunity to be heard, the statute denied het 
rights guaranteed by the Fourteenth Amendment. 
petition, 


The trial court, however, dismissed her 
and this judgment was airmed by the Supreme 
Court of Georgia and agai. ‘vy the Supreme Court 
of the United States. 

Mr. Justice Sanford delivered the opinion ot 
the Court. He said: 


Here the holder of the secured debt was also the 
holder of the legal title to the property by which it was 
secured In such case at least, Section 6037 authorizes 
the holder of the secured debt, by following the pro 


cedure outlined by the statute, to bring the property to 
sale n satisfaction of the debt Its effect is no more 
than if it conferred upon the holder of the secured debt 
a statutory power of sale, which may be treated as equiva 
lent, in so far as the constitutional question is concerned 
to an express power of sale in a mortgage or trust deed 

Plainly the right of one who purchases property sub 
ject to a security deed, with a statutory power of sak 
which must be read into the deed, is no greater than 
that of one who purchases property subject to a mortgage 
or trust deed, with a contractual power of sal The 
validity of such a contractual power of sale is unques 
tionable . . ° 

So, a purchaser of land on which there is a prior 
security deed acquires his interest in the property subject 
to the right of the holder of the secured debt to exercise 
the statutory power of sale. There is no established prin 
ciple of law which entitles such a purchaser to notice of 
the exercise of this power. And Section 6037 neither 
deprives him of property without due process of law not 
lenies him the equal protection of the laws 


Carriers,—State Regulation of Private Trucking 
Companies 

It is a denial of due process of law for a State to re- 
quire of private carriers, as a condition precedent to their 
continued enjoyment of the privilege of using the public 
highways, that they subject themselves to all the duties 
and burdens of common carriers. 

Frost & Frost Trucking Co. v. Railroad Commis 
sion of California, Adv. Ops. 682, Sup. Ct. Rep. 


The recent rapid development of transportation 
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by truck and motor omnibus has given rise to im- 
portant practical problems which in turn have 
evoked new legal questions as to the validity of 
state regulation of such carriers. Thus in Buck v. 
Kuykendall, 267 U. S. 307 (reviewed in the May, 
1925 number of the JoURNAL) it was held that it 
was a violation of the Commerce Clause for a State 
to require of a common carrier of passengers by 
automobile purely in interstate commerce, that it 
first secure from the state authorities a certificate 
of public convenience and necessity. In the present 
case the statute (the Auto. State and Truck Trans- 
portation Act of California, 1917, p, 330) required, 
as a prerequisite to the use of the public highways, 
that carriers of goods obtain such a certificate. But 
possible conflict with the commerce clause was not in- 
volved. Here the carriers complaining of the statute 
were private carriers, who were engaged under a single 
private contract in transporting citrus fruit between 
fixed termini. The act, however, which had origi- 
nally given broad powers of regulation of common 
carriers operating over the highways to the Rail- 
road Commission, including the regulation of fares, 
charges, and classifications, was in 1919 amended so 
as to bring under the control of the commission 
automotive carriers of persons or property operat- 
ing under private contracts. The commission directed 
the Trucking Company to suspend its operations until 
it should secure the certificate of public convenience 
and necessity. The order was upheld by the state su- 
preme court. Invoking the Fourteenth Amendment, 
the company brought the case by writ of error to the 
Supreme Court of the United States, and there the 
judgment was reversed. 

Mr, Justice Sutherland delivered the opinion of 
the Court. The state courts had construed the 
statute as in effect offering a special privilege of 
using the public highways for compensation to 
private carriers on condition that they would dedi- 
cate their property to the quasi-public use of pub- 
lic transportation. Accepting this construction, the 
learned Justice proceeded: 

It is very clear that the act, as thus applied, is in no 

real sense a regulation of the use of the public highways. 
It is a regulation of the business of those who are engaged 
in using them. Its primary purpose evidently is to protect 
the business of those who are common carriers in fact by 
controlling competitive conditions. Protection or con- 
servation of the highways is not involved. 

The regulation, he pointed out, 

¢rror was not regulation of it as a private 


of plaintiff in 
carrier, 


but by virtue of the status of common carrier im- 
posed upon it by the Act. It was clear, he con- 
tinued, that a state could not by mere fiat trans- 
form a private carrier into a public carrier. Nor 


could it, he concluded, accomplish the same thing 
by requiring this unconstitutional result as a con- 
dition precedent to the enjoyment of a privilege 
which the State might perhaps withhold. He said: 
There is involved in the inquiry not a single power, 
but two distinct powers. One of these—the power to 
prohibit the use of the public highways in proper cases- 
the state possesses; and the other—the power to compel 
a private carrier to assume against his will the duties and 
burdens of a common carrier—the state does not possess. 
It is clear that any attempt to exert the latter, separately 
and substantively, must fall before the paramount authority 
of the Constitution. May it stand in the conditional form 
in which it is here made? If so, constitutional guaranties, 
so carefully safeguarded against direct assault, are open to 
destruction by the indirect but no less effective process of 
requiring a surrender, which, though, in form voluntary, 
Having 
private 


in fact lacks none of the elements of compulsion 
regard to form alone, the 


act here is an offer to the 
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carrier of a privilege, which the state may grant or deny, 

upon a condition, which the carrier is free to accept or 

reject. In reality, the carrier is given no choice, except a 
choice between the rock and the whirlpool—an option to 
forego a privilege which may be vital to his livelihood or 
submit to a requirement which may constitute an in 
tolerable burden. 

He reviewed the series of cases in which limita- 
tions had been made in the general power of a State 
to exclude foreign corporations, holding that a State 
can not impose conditions repugnant to the Constitution 
upon foreign corporations desiring to do business 
in the State. After adducing this support for the 
position already logically reached, said, in 
clusion: 

We hold that the act under review, as applied by the 
court below, violates the rights of plaintiffs in error as 
guaranteed by the due process clause of the Fourteenth 
Amendment; and that the privilege of using the public 
highways of California in the performance of their con- 
tract is not and cannot be affected by the unconstitutional 
condition imposed. (Citing case.) 

The court below seemed to think that, if the state may 
not subject the plaintiffs in error to the provisions of the 
act in respect of common carriers, it will be within the 
power of any carrier, by the simple device of making 
private contracts to an unlimited number, to secure all 
the privileges afforded common carriers without assuming 
any of their duties or obligations. It is enough to say that 
no such case is presented here; and we are not to be 
understood as challenging the power of the state, or of 
the railroad commission under the present statute, when- 
ever it shall appear that a carrier, posing as a private 
carrier, is in substance and reality a common carrier, to 
so declare and regulate his or its operations accordingly. 

Mr. Justice Holmes was once more unable to 
conclude that the Court should hold that the Four- 
teenth Amendment inhibited the State from acting 
against plaintiff in error in the manner complained 
of. In his dissenting opinion, Mr. Justice Brandeis 
concurring, he declared that the only question be- 
fore the Court was whether the order of the Com- 
mission requiring the carrier to desist from operat- 
ing over the highways until it had secured the cer- 
tificate, was invalid. The section invoked was 
separable from the other sections of the Act regu- 
lating rates and otherwise subjecting private car- 
riers to the burdens of public carriers. He said in 
part: 

The point 


con- 


before us seems to me well within the 
legislative power. We all know what serious problems the 
automobile has introduced. The difficulties of keeping the 
streets reasonably clear for travel and for traffic are very 
great. If a State speaking through its legislature should 
think that, in order to make its highways most useful, the 
business traffic upon them must be controlled, I suppose 
that no one would doubt that it constitutionally could, as, 
I presume. most States or cities do, exercise some such 
control. The only question is how far it can go. I see 
nothing to prevent its going to the point of requiring a 
license and bringing the whole business under the control 
of a railroad commission so far as to determine the num- 
ber, character, and conduct of transportation companies 
and so to prevent the streets from being made useless and 
dangerous by the number and lawlessness of those who 
seek to use them. I see nothing in this act that would 
require private carriers to become common carriers but 
if there were such a requirement, it, like the provisions 
concerning rates and accounts, would not be before us 
now, since, as I have said, the statute makes every section 
independent and declares that if valid it shall stand even 
if all the others fall. 


Mr. Justice McReynolds separately expressed 
his dissent upon the following grounds: 


The questions involved relate solely to matters of in- 
trastate commerce. No complication arises by reason of 
the power of Congress to regulate interstate commerce. 
Having built and paid for the roads. California certainly 
has the general power of control. Plaintiffs in error are 
without constitutional right to appropriate highways to 
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Carriers,—Interstate and Intrastate Commerce 
The power of the Federal Government to regulate 
interstate commerce is paramount, and the Interstate Com- 
merce Commission may authorize the abandonment of 
intrastate lines, used also for imterstate commerce, where 
continued use would lay a burden on interstate commerce. 


Colorad Umited States, Adv. Ops. 520, Sup. 

Ct. Rep. v. 46, p. 452. 
The ( rado & Southern Railway is operated 
both interstate and intrastate commerce. Before 
the incept f the proceedings which gave rise 
to the pr t litigation, it operated, a short nar- 
row gauge line which was not directly connected 
with the main lines of the Colorado & Southern, but 
was operated through other carriers which con- 
nected with this short line. The line was entirely 
within the state of Colorado. Part of the traffic 
carried thereon moved in interstate commerce and 
part in intrastate commerce. For some years there 
had been little demand for the services of the line, 
and its operation had resulted in a large annual 
deficit. The Interstate Commerce Commission in- 
quired into the circumstances and issued a certifi- 
cate of public convenience and necessity authorizing 
the aband ent of the line. While this order still 


s under attack before the Commission, 
Colorado brought this suit in the Dis- 


stood. Du 


the State 


trict Court for the District of Colorado to enjoin 
and set aside the order of the Commission so far 
as it authorized the discontinuance of. intrastate 
traffi contention was that the Commission 


was witl power to authorize the railroad to 


abandon, respects intrastate traffic, a part of its 
line lying wholly within the State. The State 
argued that the Federal Government had no power 
to releas carrier from its primé ary obligation to 
furnish intrastate service on its lines merely be- 
cause the operation of the branch necessarily re- 
sulted it uncial loss. But the Supreme Court, 
to which came by appeal the decree dismissing the 
bill, reject this contention and affirmed the de- 
cree 
Mr. Justice Brandeis delivered the opinion of 
the ( urt He said 
l rgument rests upon a misconception of the 
natur f t power exercised by the Commission in 
author bandonment under paragraphs 18-20. The 
certificate 1es not primarily to protect the railroad, but 
to prot terstate commerce from undue burdens or 
discriminatiot The Commission by its order removes 
vhich would otherwise prevent the railroad 


fron ng its federal duty. Prejudice to interstate 
con be effected in many ways. One way is by 
ex ures f the common fund in the local 


by lessening the ability of the carrier 

t rve interstate commerce. Expenditures in 
as nterest may be so large as to compel the car- 
ble interstate rates, or to abstain from 
red of such rates, or to cur 
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tail interstate service, or to forego facilities needed in 
interstate commerce. . 

The sole objective of paragraphs 18-20 is the regu- 
lation of interstate commerce. Control is exerted over 
intrastate commerce only because such control is a neces- 
sary incident of freeing interstate commerce from the 
unreasonable burdens, obstruction or unjust discrimina- 
tion which is found to result from operating a branch 
at a large loss. Congress has power to authorize 
abandonment, because the State’s power to regulate and 
promote intrastate commerce may not be exercised in such 
a way as to prejudice interstate commerce. The exertion 
of the federal power to prevent prejudice to interstate 
commerce so arising from the operation of a branch in 
intrastate commerce is similar to that exerted when a 
State establishes intrastate rates so low that intrastate 
traffic does not bear its fair share of the cost of the 
service, 

He recalled that series of decisions in which the 
Court had sustained other provisions of the Trans- 
portation Act recognizing the effect upon interstate 
commerce of the same instrumentality used in intra- 
state commerce. Among such provisions were: that 
conferring exclusive jurisdiction upon the Commis- 
sioner over the issuance of securities; the recap- 
ture clause, as applied to surplus profits derived 
from intrastate operations; and that provision re- 
quiring carriers engaged in both interstate and 
intrastate commerce to render accounts. He then 
said: 

The exercise of federal power in authorizing abandon- 
ment is not an invasion of a field reserved to the State. 
The obligation assumed by the corporation under its 
charter of providing intrastate service on every part of 
its line within the State is subordinate to the performance 
by it of its federal duty, also assumed, efficiently to render 
transportation services in interstate commerce. There is 
no contention here that the railroad by its charter agreed 
in terms to continue to operate this branch regardless 
of loss. (Citing case.) But even explicit charter pro- 
visions must yield to the paramount power of Congress 
to regulate interstate commerce. (Citing case.) Because 
the same instrumentality serves both, Congress has power 
to assume not only some control but paramount control 
insofar as interstate commerce is involved. It may de- 
termine to what extent and in what manner intrastate 
service must be subordinated in order that interstate 
service may be adequately rendered. 

He likewise rejected the contention that the 
order issuing the certificate of necessity and con- 
venience was void because the Commission had 
failed to make certain findings—that, for example, 
the continued operation of the branch caused a dis- 
crimination against interstate commerce, or that 
such operation would prevent the company from 
earning a fair return on its properties. The learned 
Justice said in part: 

It is rare that the application for leave to abandon 
actually involves a conflict between the needs of inter- 
state and of intrastate commerce. In many cases, it is 
clear that the extent of the whole traffic, the degree of 
dependence of the communities directly affected upon the 
particular means of transportation, and other attendant 
conditions, are such that the carrier may not justly be 
required to continue to bear the financial loss necessarily 
entailed by operation. In some cases, although the volume 
of the whole traffic is small, the question is whether 
abandonment may justly be permitted, in view of the 
fact that it would subject the communities directly af- | 
fected to serious injury while continued operation would 
impose a relatively light burden upon a prosperous carrier. 
The problem and the process are substantially the same 
in these cases as where the conflict is between the needs 
of intrastate and of interstate commerce. Whatever the 
precise nature of these conflicting needs, the determination 
is made upon a balancing of the respective interests—the 
effort being to decide what fairness to all concerned 
demands. In that balancing, the fact of demonstrated 
prejudice to interstate commerce and the absence of earn- 
ings adequate to afford reasonable compensation are, of 
course, relevant and may often be controlling. But the 
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Act does not make issuance of the certificate dependent 
upon a specific finding to that effect 
The case was argued by Mr 
Whately for appellant, 
General Blackburn Esterline for the United States, 
by Mr. R. Granville Curry for the Interstate Com- 
merce Commission and by Mr. Bruce Scott for the 
Colorado and Southern Railway Co 


Barney L. 


Carriers,—Stock Ownership, Domination, and 
Control 


A minority stockholder is without the capacity to 
maintain a bill to enjoin, as in restraint of interstate com- 
merce, a railroad from controlling potential competitors 
through stock ownership. This lack of requisite standing 
is a question going to the merits; therefore the appropriate 
decree is a dismissal for want of merits, not for want of 
jurisdiction. 

General Investment Co. v. New York Central 
Railroad Co., Adv. Ops. 004, Sup. Ct, Rep. v. 46, p. 
490, 

Plaintiff, a minority stockholder in the New 
York Central Railroad Company, attacked, as in 
violation of the Sherman and Clayton Acts, that 
consolidation agreement whereby the New York 
Central had come to control the Michigan Centra), 
the Big Four, and other potentially competing car 
riers. This control, it was alleged, was effected by 
ownership of stock in these companies operating 
parallel lines. Plaintiff invoked Federal jurisdic- 
tion by alleging diversity of citizenship, and showed 
that the necessary value was involved. The suit 
was brought in the District Court for the Northern 
District of Ohio. That court, upon defendants’ 
motion, dismissed the bill. \ week thereafter it 
granted a certificate stating that the dismissal was 
for want of jurisdiction, and allowed a direct appeal 
to the Supreme Court under Section 238, Judicial 
Code. The Supreme Court held that the District 
Court had had jurisdiction of the subject matter, 
and that the dismissal had really been on the merits. 
\s the decree of dismissal was, as stated in the cer- 
tificate, put on an untenable ground, the Court re 
versed the decree. 

Mr. Justice Van Devanter delivered the opinion 
of the Court. The present suit, he said, was of a 
sort of which the federal courts were given jurisdic 
tion. He continued: 

By jurisdiction we mean power to entertain the suit, 
consider the merits and render a binding decision thereon ; 
and by merits we mean the various elements which enter 
into or qualify the plaintiff's right to the relief sought 
There may be jurisdiction and yet an absence of merits 
(Citing cases), as where the plaintiff seeks preventive 
relief against a threatened violation of law of which he 
has no right to complain, either because it will not injure 
him or because the right to invoke such relief is lodged 
exclusively in an agency charged with the duty of repre 
senting the public in the matter. Whether a plaintiff seek 
ing such relief has the requisite standing is a question 
going to the merits, and its determination is an exercise 
of jurisdiction If it be resolved against 
him, the appropriate decree is a dismissal for want of 


merits, not for want of jurisdiction 


An examination of the memorandum prepared 
by the lower court in its consideration of the mo- 
tion to dismiss showed that it had concluded that 


(Citing cases. ) 


the plaintiff, as a private litigant, was without capacity 
or right to maintain the bill in respect of the alleged 
restraint of interstate commerce, because the right to 
maintain such a bill against railroad carriers was lodged 
exclusively in others who are charged with guarding the 
public interest, and, secondly, that the interstate and in 


Assistant to the Solicitor 





trastate business of the carriers affected are s mextri- 
cably interwoven that it would be impossible to award 
any relief reaching their intrastate business without equally 
affecting their interstate business, and therefor¢ pernut 
the plaintiff to maintain the bill in respect of the alleged 
violation of state laws would be indirectly permitting a 
private litigant to do what in effect is pr ted y 
federal law 


The learned Justice said, in conclusi 


As the decree was entered a week or two later and 
the court expressly certified that the dismissal was for 
want of jurisdiction of the subject matter, we have given 
effect to the certificate and have examined t question 
certihed Our conclusion is that the court had irisdictior 
of the subject matter and therefore that the decree of di 
missal was put on an untenable ground 


Argued by Mr. Frederick A, Henry for appel 
lant and by Mr. S. H. West for appellee 


Insurance,—Non-Resident Agents 

A statute excluding from the right to do business 
within the State insurance companies paying fees to non- 
residents for obtaining policies covering risks within the 
state violates the Fourteenth Amendment and is void. 

Fidelity and Deposit Company of Maryland v. 
Tafoya et al., Adv. Ops. 379, Sup. Ct. Rep. v. 46 

\ "New Mexican statute made it unlawful for 
any insurance company operating in the State to do 
business except through duly appointed resident 
agents; it authorized the exclusion of an) 
which should pay any emolument to a nonresident 
for writing policies covering risks in New Mexico 
For violation of this provision the State Corporation 
Commission took steps to exclude the Fidelity 
Cotppany. The Company brought suit to prevent 
the’ Commission from thus enforcing the statute 
against it. The District Court for the District of 
New Mexico dismissed the bill Che Supreme 
Court, upon appeal, proceeded to consider the case 


y company 


1 


upon its merits, concluded that the statute was 
unconstitutional, and reversed the decree 
Mr. Justice Holmes delivered the opinion of 
the Court. He adduced cases in which the Court 
had held unconstitutional attempts by a State to 
exercise its right to exclude corporations as a part 
of a scheme to accomplish a forbidden result. Re- 
ferring to one of these cases, in which the state had 
attempted to justify its regulation of the conduct 
of foreign railroad corporations in other States by 
virtue of the fact that the companies had tracks and 
did business within the State, he said: 
The case last cited was one of an attempt t 
the corporation’s payments in another Stat 


Int 
regulate 


By the same 





principle on even stronger grounds the corporation can- 
not be prevented from employing and paying those whom 
it needs for its business outside the Stat The difficulty 
was fully appreciated by the counsel for the appellee and 
he therefore sought to limit the generality of the words 
at least in the case of agents, and t make out that the 
object was to prevent the use of dummy agents im the 
State. It was suggested that agents were paid by com 
missions at well known conventional rates and that the 
statute meant to forbid the dividing of these c ions, 
and in that way to prevent the work being dot d paid 





for elsewhere, while nominal agents New Mexico were 


paid small sums for the use of their names In short it 
is said the purpose was to secure resp le men to rep 
resent the Company on the spot But whether such an 
interpretation would save the act or not it is impossible 
to limit it in that way. It forbids the payment of any 
emolument of any nature to any pers for the obtain 
ing, placing or writing of any policy covering risks in New 
Mexico The words 20 beyond any legitimate interest 
(Continued on pag I 
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ALTON BROOKS PARKER 


By Hon. 
\RKER, who was one of 
Ss ar for two terms the 
sociation, died May 10th, 


contributions to the 





ALTON 


is accomplished in a 
us way by Judge Parker 
ures solely to the advan 
the sole test to be applied 

standing of a lawyer 
devote them to the 
for name and 
means of moving 
isure. But the real test of 

lawyer is to be judged 
himself, but the extent 
and talents, not 
o his own aggrandizement, 
have been employed in 
dards of law and justice 
cerns of men on earth 
giants who have 
our profession we 


1 struggle 


are 


its and purpose were we 
ds of these great lawyers 
and contrast their 


Judge O'Brien tor 


MorGAN 


BROOKS 
1852-1926 


453 


J. O’BriENn* 


careers with other brilliant lawyers who unmindful of 
forcibly struck by the fact that the people and the pro 
fession recognize the part, if any, taken in promoting 
objects outside the profession which are worth while 
call service resulting in benefit to 
service were concerned 
ynly with their own suc 
Their names and 
deeds are soon forgotten 
and like meteors they 
flash for a moment and 
thereafter are gone for- 
ever. 

Alton Brooks 
Parker was born at Cort- 
land, New York, on May 
14, 1852. His ancestors 
yn both can be 
traced back to the Colo- 
nial period and the rec- 
ords show that they bore 
creditable parts in the 
birth of the nation. 

He was educated at 
the State Normal School 
at Cortland and after- 
wards at the Albany 
Law School, from which 
he graduated in 1872. 


and which for 





cess. 


sides 


His decision to 
study law was made 
quite by accident. He 


attended Court one day 
to hear a case in which 
his father was a juror. 
An eloquent lawyer, in 
summing up for the de- 
fense, made a plea that 
impressed the eager lis- 
tener and he determined 
upon a legal career. 


PARKER Upon his admission 
to the bar he began his 
practice at Kingston, 

New York, and in 1877 was elected Surrogate of 


Ulster County, and re-elected in 1883. 

At that time Augustus S. Schoonmaker, a prom- 
inent lawyer, was elected County Judge, and in sup- 
porting him for election Judge—then Mr.—Parker 
became intimate with the family of Judge Schoon- 
maker and from that household selected his bride, Miss 
Mary Louise Schoonmaker. There were two children 
by the marriage, a son, John, who died in his seventh 
year, and a daughter, Bertha, who became, and still is, 
the wife of the Rev. Charles Mercer Hall of Kingston, 
an Episcopal clergyman. 

The first Democratic National Convention 
which Judge Parker was elected as a delegate was the 
one in which Grover Cleveland received his first nom- 
ination for the Presidency. Upon the latter’s election 
Judge Parker was offered the post of First Assistant 
Péstmaster General, which he declined. 

In 1885 David B. Hill, then Democratic candidate 
for Governor, selected him to manage his campaign 
and had him made Chairman of the Democratic State 
Committee, and it was in this campaign that he became 
known as a representative Democrat of the State be- 


to 






































































cause he was successful in bringing about the election 
of the entire Democratic state ticket. 

Soon after the election of Governor Hill, Judge 
Westbrook, who was then the Supreme Court Judge 
in the Third Judicial District, died. Governor Hill 
immediately appointed Parker to the vacancy. He was 
then but thirty-four years old. He was, within the 
year, nominated by the Democrats for a full term as 
Justice of the Supreme Court to succeed himself, and 
in the short period that he had served as Judge he had 
so impressed the voters of his district by his record 
that the Republican Party did not enter a candidate 
to oppose him. 

We love to think of Alton B. Parker as an able 
and just Judge. In the discharge of his duties and 
while noted for many able opinions, the one trait born 
of his kindly nature which stands out is the considera- 
tion which, as a judge, he extended fo the young men 
who appeared before him in the trial court and in 
presenting their arguments to the Court of Appeals. 
Particularly where it was known to him that the young 
lawyer was making his first appearance he would at 
once place him at ease and relieve him of his tremor 
and trepidation by the genial manner in which he spoke 
to him and would lend him every encouragement in the 
presentation of his case. 

The Republican majority in the State election of 
1896 had been 212,000 but in 1897 Judge Parker, who 
had been nominated by his party for Chief Judge of 
the Court of Appeals, was elected by a plurality of 
60,000 votes. He served in office as Chief Judge until 
1904, when he was nominated by the Democratic 
National Convention for the Presidency. 

The candidate of a party then torn by opposing 
radical and conservative elements, was nominated on a 
compromise platform which made no mention of the 
all-absorbing currency problem of that period. 

Having been informed of his nomination and of 
the various planks of the platform and just as the 
delegates were preparing to adjourn, he wired to Mr. 
William F. Sheehan from his Esopus home, as follows : 

I regard the gold standard as firmly and irrevocably 

established, and shall act accordingly if the action of the 
convention today be ratified by the people. As the plat 
form is silent on the subject my view should be made 
known to the convention, and if it is proved to be unsatis 
factory to the majority I request you to decline the nom 
ination for me at once so that another may be nominated 
before adjournment 

The sending of such a telegram at such a time may 
not have been good politics but it was an indication of 
the character and courage of the man. The platform 
makers might be silent on money, but in what he be- 
lieved the interests of the country he refused to re- 
main silent. 

Champ Clark wrote in his memoirs that until this 
telegram was sent the Judge’s chances were by no 
means hopeless but the telegram, a blow in the face of 
the Bryanites, hurt Parker immeasurably in the West ; 
to an extent that even Missouri was carried by Theo- 
dore Roosevelt 

Many Democrats considered his telegram a great 
tactical mistake but he regarded it as an act of com- 
mon honesty. Whatever the consequences, they never 
disturbed his serenity, and after, as before his defeat, 
he was the most serene of men. He was far more in- 
terested in his Country and in life than he was in poh- 
tics and he lived with a zest for all the finer things. 

After the law firm of Parker, Hatch & Sheehan 
of New York City was formed, Judge Parker was a 
delegate at large to the Democratic Convention in 1912 
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and served as chief counsel for the impeachment of 
Gov. Sulzer in 1913. Judge Parker later organized 
the law firm of Parker, Marshall, Auchincloss & Mc 
Closson. 

In professional, civic and patriotic lines he devoted 
a great deal of his time up to his death. He served as 
President of the American Bar Association in 1906 
and 1907; President of the New York State Bar As 
sociation 1913 and 1914, and was made President of 
the National Civic Federation in 1919, which position 
he held at the time of his death. He was a member of 


the American Academy of Jurisprudence. He bhe- 
longed to the Metropolitan, Century, Manhattan, Auto 
mobile Club of America, Riding, Church and National 


Democratic Club. 

This summary statement gives but a faint outlin: 
of the scope of his life’s work. 

The greatest event, naturally, was his nomination 
by the Democratic Convention for President of the 
United States. The attitude which he assumed upon 
receiving notice of his nomination for the Presidenc) 
enlisted encomiums from friend and foe 

Theodore Roosevelt, who was his successful com 
petitor for the Presidency, among other things, thus 
characterized his gold telegram: 


It was a bold and skillful move he now 
stands forth to the average man . as one having 
convictions compared to which he treats self-interest as of 


no account. 

A sterling Democrat who was the candidate of the 
party for the Presidency in 1924, John W. Davis, thus 
speaks of him: 


He was one of the outstanding figures in public life 
in the United States, a man of great courage, loyalty and 
devotion to his convictions, As a jurist he combined all 


the highest ideals of the bench and bar 

This attempt to summarize a useful and success- 
ful career which was due largely to his manifold pur 
suits and devoted to the promotion of what was good, 
useful and true, would be woefully lacking if I did not 
dwell for a moment on his personal character and 
traits 

To the members of this Association he bore a near 
and close personal relationship which takes into account 
his fine social qualities and his strong and splendid na 
ture, as evidenced by his charm and by the loyalty ex 
tended to those who came within his circle as a friend 
Kind in nature, charitable in thought and « a 
warm heart full of generous emotions. These were all 
expressed in his touch with friends and associates and 
appeared in his kindly and gentle smile 

He was a man of impressive stature and handsome 
appearance, with a suggestion of power, courage and 
good nature 

In character he was upright and true; to friends 
and associates he was sociable, sincere, unselfish and 
loyal. 

He was natural, honest and ambitious but he 
lacked conceit and pretence. 

He neither claimed or assumed to be over brilliant 
or scintillating or dramatic. 

He was a strong, courageous 
he recognized his limitations. Never have we known 


» ewneinntin 
<pression 


virile man but 


any one who made better or higher uses of the equip- 
ment and gifts which he received from the Lord and 
which he wisely and prudently employed in life’s work 


“Rich in saving common 
And as the greatest only ar¢ 
In his simplicity sublime.” 
lo those who knew him well it matters little 
whether he was successful or not as a can 
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STATE ADMINISTRATIVE REORGANIZATION IN N. Y. 





President, for we cherish the gifts of mind and heart 
which he possessed and shared with us and which will 
ever keep his memory green and sacred. 

This tribute would not be complete without recall- 
ing his deep and sincere religious faith. He loved life 
is it was given to him by the Creator, and he loved the 
unlight, the stars, the trees, the flowers. These were 


among the delights of his heart and their study occu- 
pied many of his leisure hours. In dying, Judge 
Parker might well have exciaimed with Paul: “I have 
fought a good fight, I have finished my course, I have 
kept the faith. As to the rest there is laid up for me a 
crown of justice, which the Lord the Just Judge will 
render to me in that day.” 


STATE ADMINISTRATIVE REORGANIZATION IN 
NEW YORK 





By WaLter F. Dopp 
Of the Chicago, Iil., Bar 


EW YORK has achieved a state administra- 
N tive reorganization as the result of a state 

constitutional amendment approved by the 
people at the election of November 3, 1925, and 
through a series of legislative acts passed in the 
spring of 1926. In its reorganization New York’s 
plan is comparable with that of Massachusetts in 
that it is based on a constitutional amendment de- 
signating certain departments, although New York, 
by constitutional change has at the same time ma- 
terially reduced the number of its elective state 
officers. In this respect the New York plan marks 
an advance beyond the plans adopted by Illinois and 
a number of other states, where reorganization, as 
purely a statutory creation, left untouched the large 
number of constitutional state officers. The New 
York reorganization amendment provides for twenty 
departments. Although reduced by two in the 
plan adopted, the number of such departments is 
larger and their organization more complex than 
in Illinois and the states that have foliowed Illinois. 

New York may properly be regarded as a leader 
in the movement for more effective state adminis- 
trative organization, although the actual fulfillment 
of plans of reorganization has come late. In 1910 
Governor Charles E. Hughes obtained the passage 
of legislation in aid of a more effective state finan- 
cial policy. Discussions of administrative reorgan- 
ization and of budget reform in the New York 
Constitutional Convention of 1915 attracted the at- 
tention of the country. Though the work of that 
convention was rejected by the people, its proposals 
have to a large extent constituted the basis for fur- 
ther discussion and for the constitutional amend- 
ment adopted in 1925. 

Since the defeat of the proposed constitution in 
1915, Governor Alfred E. Smith has been the chief 
advocate of a more efficient and more responsible 
state administration. Through the Reconstruction 
Commission, appointed by Governor Smith, a valu- 
able report was published in 1919 on Retrenchment 
and Reorganization in the State Government. The 
constitutional amendment of 1925 was proposed 
and adopted largely through Governor Smith’s in- 
fluence. 

The amendment of 1925 abolishes the elective 
offices of Secretary of State, Treasurer, and State 
Engineer and Surveyor. It omits from the constitu- 
tion provisions regarding the appointive officers of 
superintendent of public works and superintendent 





of state prisons, and also omits provisions regard- 
ing the canal board, commissioners of the land 
office, and commissioners of the canal fund. It 
provides for twenty departments in the state gov- 
ernment, and forbids the creation of new depart- 
ments, but permits the legislature to reduce the 
number of departments by consolidation or other- 
wise. The twenty departments enumerated in the 
amendment are (1) Executive; (2) audit and 
control; (3) taxation and finance; (4) law; (5) 
state; (6) public works; (7) architecture; (8) con- 
servation ; (9) agriculture and markets; (10) labor; 
(11) education; (12) health; (13) mental hygiene; 
(14) charities; (15) correction; (16) public serv- 
ice; (17) banking; (18) insurance; (19) civil serv- 
ice; (20) military and naval affairs. 

The amendment provides that the popularly- 
elected comptroller shall be the head of the depart- 
ment of audit and control, and prescribes the duties 
of the comptroller, while at the same time providing 
that the legislature shall not assign administrative 
duties to him. His function is that of financial 
control and that alone. 

sy the terms of the amendment the popularly- 
elected attorney-general is the head of the depart- 
ment of law; the board of regents of the University 
of the State of New York are made the head of the 
department of education, and are authorized to ap- 
point and remove at pleasure a commissioner of 
education. The amendment limits the powers of 
the already existing state board of charities, pro- 
vides for the visitation of certain state institutions 
by the head of the department of mental hygiene, 
and provides for a state commission of correction of 
which the head of the department of correction shall 
be chairman. By the amendment the head of the 
department of agriculture and markets is appointed 
in a manner prescribed by law, and the heads of 
other departments are appointed by the governor 
by and with the advice and consent of the senate 
and removable by him in the manner prescribed by 
law. 

The constitutional amendment, although vesting 
in the legislature a power to consolidate depart- 
ments, at the same time largely determines the or- 
ganization of the departments of audit and control, 
law, education, charities, and correction. Not only 
this, but the amendment, while providing in general 
terms that the heads of departments shall be ap- 
pointed by the governor, makes an exception in 
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permitting the head of the department of agricul of commissions perhaps the most seriou difficulty 

ture and markets to be appointed in the manner = in practice will arise in the state board of charities { 

prescribed by law. which is now given the function of administering i 
Although leaving large powers in the legisla certain institutions, in addition to its duties OF vis! j 

ture. the New York Constitution, as amended in _ tation and inspection of charitable institutions, al 4 

1925, to a large extent determines plans of adminis though the governor must approve the appointmen : 

trative organization. Such details of administrative of the heads of the administrative d f tl 

organization are ol doubtful wisdom in a constitu department and may remove them Phe mbin 

tion, but in this case a great mass of detail was) ton of advisory and administrative tfuncts 


° ‘ . all ] | 
omitted, so that the constitutional provisions as t usually leads to 


New York re 





, ; 
: 
I} 
trouble 
the executive department aré¢ much briefer than Che theory of the ranization 1s 
before. Moreover, the New York Constitution 1s that of more definite responsibility t nd control 
relatively easy to amend. by the governor through heads of departments who 
‘whe constitutional amendment of 1925 made it in turn control the personnel and aft t thei 
the duty of the legislature, at the session imme departments [his theory is carried it in 1 t 
diately following the adoption of the amendment, departments through individual heads of depart : 
to provide by law tor the assignment of adminis ments, appointed by the governor to | luring his 4 
trative functions to the departments provided by the term, and removable by the governor at his pt { 
constitution as amended. Upon the popular adop- ure. The exceptions to this plan are numerous. In 3 
tion of the amendment, the presiding officers of a number of cases heads of divisions within a dé i 
the senate and assembly of the State of New York partment are not appointed by the head of the : 
requested a group of citizens to serve as a com department. Some departments ar headed by con } 
mission to make recommendations to the legislature missions. The department ot audit and control 1s ; 
for its guidance in framing suitable legislation. Mt purposely independent, and is headed by the popu 
Charles E. Hughes served as chairman of this com larly elected comptroller. The department ot W 
mission, and its membership included a number of 1s headed by the popularly-elected attorney-general 
distinguished citizens of New York, among whom though all functions of giving legal advice are not 
were three other former governors, Nathan L. concentrated into the hands of the att ev-general 
Miller, Benjamin B. Odell, and Charies 5 Whit [he theory of responsibility to the governo 
man. This commission made a detailed report f while not observed in some department ; strengt 
seventy printed pages and prepared bills embody ened by the creation of the executive department. 
ing its recommendations The legislature was New York is the first state to seek an effective o1 
therefore in a position to act on the basis of matured ganization of the functions of supervision lirectly 
and deliberate advice in the legislation enacted in exercisable by the governor Phi ead of the 
1926. The procedure here en ployed constitutes a executive department, appointed | the governo! 
model in this respect The plan of reorganization and removable at his pleasure, may be the secretary 
was not embodied in a single act, but in a series of to the governor. Military and naval affairs a d 
twenty-four measurt state police are placed in this department, | irtly } 
The Hughes Commissiol1 and the legislature because they do not fit elsewhere But the gov \ 
under its advice, took advantage of the power to ernor’s supervisory power through t lepartment i 
reduce the number of departments. Military and ts primarily exercised by means s of i 
naval affairs were placed in the executive depart the budget, standards and purcha and inter-de ; 
ment. and the department of architecture was con partmental relations 
solidated with the department of public works With respect to the budget the vy legislation 
Further consolidations, with a corresponding reduc is particularly important An attempted l, 
tion in the number of departments would appear _ largely) inoperative and non-existent, through a 
wise, but may have been politically inexpedient board of estimate and control composed ot executive 
The commission and the legislature proceed 1. and legislative officers, is replaced |! in executive 


in general, on the theory that departments should budget somewhat similar to that of Illinois. 
be headed by individuals and not by boards. though function of revising the estimates and formulating 


ions ee tse eos 








the state board of charities is made the head of the the budget 1s imposed upon the governor rhe 
department of charities. and the civil service com Hughes Commission recommended tl legislation, 
mission becomes the head of the department of but at the same time recommended a constitut il 
civil service. The regents of the University of the amendment to strengthen the pow: f the gov 
State of New York are under the constitutt nal ernor. This proposed amendment re ed d 
amendment the head of the department of educatio1 improved form of the constitutional prop il of 
and choose a commissioner of education as theit 1915. known as the Root budget. Its chiet purpost 
chief administrative office: The constitutional is to forbid legislative addition t r increase 11 
amendment permits a discretion as to the method items of the governor’s budget | es the 
of choosing the head of the department of agricul legislative addition of new and distinct iten { 
ture and markets, and the legislature, undet advice ject to the governor’s veto and limit eto t 
of the Hughes Commission, continued the existing these items, but he is not to cont appropriations 
council of agriculture and markets which chooses for the legislature or the judiciary except through ] 
a chief executive officer to be known as commis his veto power The dopti sed 
sioner of agriculture and markets. A large part of amendment would materially stré \ 
the state administration is thus put in the hands of ernor’s respot sibility for the financial policy of th 
commissions, and commissions also have large au state. The governor’s control te “ 
thoritv in the departments of labor, taxation and tration would also be strengthet ‘ 
finance, public service, and rrection. In the use of the proposed cot stitutional é t extet 
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¢ C ’s term were agreed to by the 
gislative f 1926, and if again approved by the 

Legislatur n 1927, will be submitted to the voters of 

New Yor t electiot1 f November, 1927. 

Cont f state policy is important. The 
Hughe S 1 re nendations and _ the 
egisla ed in New York, are based in large 
mart uy nstitutionally provided rules of civil 
Service rintendents of charitable and insane 

stitut rdens of prisons, and the heads of 
numb technical divisions are expressly re 
quired e laws r¢ he competitive class 
the ci el ( Positions of large responsibil 
tv are tl lace n the basis of merit \ perma 
ent t ( cessary to an effective 
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conduct of the enlarged functions of state govern- 
ment. 

\dministrative reorganization is a problem 
distinct to each state. There are no hard-and-fast 
rules. The problem in New York is more difficult 
than in any other state. The constitutional amend- 
ment, the Hughes Commission and the Legislature 
have wisely and practically dealt with the problem 
as a New York problem. Some phases of the re 
organization constitute a mere re-shuffling of the 
same cards. Much of what has been done can be 
understood only on the basis of a knowledge of the 
previous administrative experience of the state and 
of its governmental and political problems. But 
New York has taken a long step toward the more 
efficient and more responsible (and responsive) or- 
ganization of its administrative service. 


DUE PROCESS IN LOCAL ASSESSMENTS 


situation ( eated b\ L) 
( Special Assessments and General 


Benefits and Special Tax—Facts 


S. Supreme Court Decision in So-Called ‘Archer County Case” from 
Taxes—Requirements of Due Process— 
and Decision in Above Case 





Possible 


Remedies Under Fourteenth Amendment and State Constitution 


By C. S. 


$, 1926, the Supreme Court of the 
e) ’ tates handed down a decision in the so 
hey unty Case,’ holding invalid, 
| equal protection clause 
f the | th Amendment, a statute of the State of 
exa ught to provide for the creation of spe 
, building and maintaining improved 
shwa case is of great interest to the people 
lexa f other states having similar statutes, 
ul even greater interest to a large number of in- 
estors 1 put their money into the sixty or 
loll district bonds that have 
iw was passed in 1907. It 
seen tl hile. therefore, to examine the decisions 
bearing on special assess 
with a view to determin 
ing what trictions are placed on the states by the 
| whether a legislative remedy 
yr the serious situation brought about 


I.—Special Assessments Distinguished from Gen- 
eral Taxes 
conceded that while the power to 


é rm essments is derived from the general 
taxing [x r vested in the legislatures of the states, 
such asst ents differ in important particulars from 
gene | 9 rned in some respects by es- 
ential] rent principle General taxes are levied 
a-atl ‘ ec eri 4 +1 P } nefits received by tax 

ves from the payment 
graduate work 

N f 464 Su ( Re 
‘ v th hold neg f 

I , 160 (1925) 
I e & Jones, Ta 
2 the ¢ stitutior 929, 


Potts* 


of taxes are such as come to the members of society 
generally through the maintenance of the general se 
curity and the promotion of the general welfare. The 
principle on which local assessments are levied is that 
the persons and lands on which they fall enjoy some 
special advantages or benefits from the local improve 
ment not enjoyed by the rest of the community. A 
general tax is an exaction from the tax-payer and 
leaves him poorer by the amount exacted. A special 
assessment, if properly adjusted to the benefits re- 
ceived, is not an exaction from the tax-payer’s pre- 
viously owned property, but constitutes a taking, in 
whole or in part, of the special benefits conferred 
upon him by the execution of the improvement in 
hand. “The theory upon which such assessments 
are sustained as a legitimate exercise of the taxing 
power,” said the New Jersey Supreme Court, “is 
that the party assessed is locally and peculiarly 
benefited, over and above the ordinary benefit 
which, as one of the community, he receives in all 
public improvements, to the precise extent of the 
assessment”;’ and the Michigan Supreme Court 
adds that the sole ground for imposing the cost of 
an improvement upon one part of a municipality ts 
“that the part burdened with the cost receives 
corresponding benefits which the general public 
does not receive.”* 

An interesting result of the differences between 
general taxes and local assessments is that the lat- 
ter are not included within the provisions found in 
the constitutions of the states requiring that “taxes 
shall be equal and uniform” throughout the state, 
or that property shall be taxed according to its 


State v. Newark, 27 N.J.L. 190 
4 Detroit v. Recorder's Court Judge, 112 Mich. 588 
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assessed or actual value.* Nor are special assess- 
ments included within constitutional provisions 
granting exemption from taxation to particular per- 
sons, corporations, or classes of property.® So, too, 
the Supreme Court of Texas has held that a local 
assessment is not a tax within the meaning of the 
provision of the constitution that allows the home- 
stead to be sold for unpaid taxes.’ 
II. Substantive Requirements of Due Process 

In general the legislature enjoys great freedom 
in determining how the costs of local improvements, 
such as the paving of streets, the laying of sewers, 
the irrigation or drainage of farm lands, and the 
construction and maintenance of highways, shall 
be paid for. This may be done by general taxes 
levied on all the property of the state, or of a sub- 
division of the state, as a county or a city; it may 
be done wholly by special levies upon the persons 
or property especially benefited; or it may be done 
partly by the one method and partly by the other, 
in such proportion as the legislature or the munici- 
pality to which the question may have been dele- 
gated may determine. Mr. Justice Hughes, speak- 
ing for the Supreme Court in Houck v. Little Rive 
District,* has set out the various choices open to 
the legislature in the following language: 

In view of the nature of this enterprise, it is obvious that, 
so far as the Federal Constitution is concerned, the State 
might have defrayed the entire expense out of the state 
funds raised by general taxation or it could have appor- 
tioned the burden among the counties in which the lands 
were situated and the improvements were to be made. 
County of Mobile v. Kimball, 102 U.S. 691, 703, 704. It 
was equally within the power of the State to create tax 
districts to meet the authorized outlays. The Legislature, 
unless restricted by the State coristitution, can create such 
districts directly, or, as in this case, it may provide for 
their institution through a proceeding in the courts in 
which the parties interested are cited to appear and present 
their objections, if any. The propriety of a delegation of 
this sort was a question for the State alone. And with 
respect to districts thus formed, whether by the legislature 
directly or in an appropriate proceeding under its authority, 
the legislature may fix the basis of taxation or assessment, 
that is, it may define the apportionment of the burden, and 
its action cannot be assailed under the Fourteenth Amend- 
ment unless it is palpably arbitrary and a plain abuse. 
These principles have been established by repeated deci- 
sions.” 

If the legislature shall determine to cast the 
expenses of a local improvement upon the locality 
it has large freedom in the choice of a basis for 
making the levy. As Justice Hughes says in the 
extract just quoted, “the legislature may itself fix 
the basis of taxation or assessment.” Elsewhere 
in the same opinion he says that “the State in its 
discretion may lay such assessments in proportion 
to position, frontage, area, market value, or benefits 





5. 2 Cooley on Taxation, 1184 et. seg.; 1 Page & Jones, 233 et seq. 
The rule in Texas is in accord with the rule here stated. Roundtree v 
Galveston, 42 Tex. 612 (1875); Taylor v. Boyd, 63 Tex. 533 (1885) 

6. City of Chicago v. Baptist Theological Union, 115 Ill. 245, 
2 N. E. 254 (1886); Barber Asphalt Paving Co. v. City of St. Joseph, 
183 Mo. 451, 82 S.W. 64 (1904); Hagar v. Gast, 119 Ky. 502, 84 S.W. 
556 (1905). See also 1 Page & Tones, 332 

7. Constitution, Art. XVI, Sec. 50. Higgins v. Bordages, 88 Tex. 
458, 31 S.W. 562 (1895); City of Beaumont v. Russell, 51 Tex. Civ. App 
355, 112 S.W. 950. This holding results in an unfortunate marring of 
the paved streets of many Texas cities. for municipal authorities, as 
they have no lien on the property for the cost of the paving, usually 
refuse to pave in front of the home of such home owners as will not 
agree to pay the special assessment. 

239 U.S. 254, 262 (1915). 

9. Citing Hagar v. Reclamation Dist., 111 U.S. 701, 709; Spencer 
v. Merchant, 125 U.S. $45, 353, 856; Fallbrook Irrigation Dist. v. Brad- 
ley, 164 U.S. 112, 167, 168; Bouman v. Ross, 167 U.S. 548, 590; Par- 
sons v. D.C. 170 U.S. 45, 52; Williams v. Eggleston, 170 U.S. 804, 311; 
Norwood v. Baker, 172 U.S. 369, 278; French v. Barber Asphalt Pav- 
ing Co. 181 U,S. 824, 343; Wight v. Davidson, 181 U.S. 871, 379; 
Wagner v. Baltimore, 239 U.S. 207 

For similar statements in later cases, see: Valley Farms Co. v. 
Westchester, 261 U.S. 155, 168; Mo. Pac. R.R. v. Western Crawford 
Road District, 266 U.S. 187, 190. 

















estimated by commissioners.’ The choice of the 
legislature in all these particulars will be upheld 
by the Supreme Court as meeting the requirements 
of due process, “unless it is palpably arbitrary and 
a plain abuse,” as stated by Justice Hughes in the 
excerpt just quoted, or is “an instance of discrim- 
ination so palpable and arbitrary as to amount to a 
denial of equal protection of the law,’ “a flagrant 
abuse, and by reason of its arbitrary character a 
mere confiscation of the private property.’”** In- 
stances of what the court regards as arbitrary and 
unwarranted distribution of local tax burdens are 
the following: 

1. -A provision of the charter of the City of 
St. Louis providing for paying the expenses of street 
improvements by local assessment, and an ordi- 
nance passed under it levying taxes according to 
area, resulted in taxing defendant’s land to a depth 
of from 400 to 500 feet, while lots next to it were 
taxed to a depth of only 100 feet, and those on the 
opposite side of the street to a depth of only 150 
feet. The court, through Mr. Justice Holmes, said 

It is enough to say that the ordinance following the 
orders of the charter is bad upon its face as distributing a 
local tax in greatly unequal proportions not because of 
special considerations applicable to the parcels taxed but in 
blind obedience to a rule that requires the result.’ 

2. The Police Juries in certain counties in 
Louisiana, in organizing a district for the purpose 
of draining marsh lands along the coast, included 
in the district and assessed taxes upon a tract of 
table land upon an elevation known as Weeks 
Island, some 175 feet above sea-level. It was shown 
that the land involved would receive no benefit from 
the improvement. The court, holding the action of 
the local authorities void, said: 

It is to be remembered that a drainage district has the 
special purpose of the improvement of particular property 
and when it is so formed as to include property, which is 
not and cannot be benefited directly or indirectly, including 
it only that it may pay for the benefit to other property, 
there is an abuse of power and an act of confiscation.” 

3. In Thomas v. Kansas City Southern Rail- 
way Company, where the board of directors of a 
district organized to drain swamp lands in Arkansas 
assessed 57 per cent of the costs of the improvement 
upon the 3.6 miles of railroad track lying along the 
edge of the district which was built upon embank- 
ments and trestles so that it would be benefited 
very slightly if at all by the improvement, and as- 
sessed the twelve thousand acres of rich bottom 
land that would be directly and greatly benefited 
with only 43 per cent of the costs, the Supreme 
Court, speaking through Mr. Justice Brandeis, held 
that it was “an instance of discrimination so palpa- 
ble and arbitrary as to amount to a denial of equal 
protection of the law.”** 

4. In the case of Kansas City So. Ry. v. Road 
Improvement District No. 6,’* the local board as- 
sessed the railroad tracks lying within the road 
district at the rate of $7,000 per mile, or a total of 
$67,900 for the 9.7 miles lying within the district. 
Mr. Justice McReynolds, speaking for the court, 
says: 

"To say that 9.7 miles of railroad in a purely farming sec 
=e 10. 239 U.S. 265 


11. Thomas v. Kan. City So. Ry., 261 U.S. 481, 488 (1922 
12. Bronson v. Bush, 251 U.S. 182, 190 


18. Gast Realty Co. v. Schneider Granite ( 240 U.S. ! 59 
(1916) 
14. Myles Salt Co. v. Iberia Drainage District, 239 U.S. 478, 485 


(1916). 
15. See Note 11 supra. 
16. 256 U.S. 658 (1920). 
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IV. Procedural Requirements of Due Process 

The principal procedural requirements of du 
process of law under the Fourteenth Amendment 
are notice and hearing to the tax-payer whenever 
the organization of the district and the assessment 
of the property are committed to local officials 
In local improvements a number of questions must 
be determined either by the legislature itself or by 
some local agency designated by it. Among thes« 
questions are whether the improvement shall | 
undertaken at all, and if so whether it shall be 
paid for out of the state funds, or by special as 
sessments on the lands benefited, or partly by the 
one and partly by the other method. If local assess 
ments are to be levied, someone must determine 
the boundaries of the district, that is, what property 
be benefited and the amount of the benefit 
received, Now, all these questions may be deter 
mined by the legislature itself, or by a municipality 
having legislative power over the subject, leaving 
only purely ministerial matters to be handled by 
the local administrative authorities. In such cases, 
an unbroken line of decisions. holds that no notice 
and hearing are necessary. The legislative deter- 
mination is itself due process, say the courts, some 
giving as the reason that when the legislature itself 
settles the question of benefits notice would be use- 
less and therefore unnecessary, and others that in 
such cases the tax-payer has in fact notice and 
hearing, not in person, but through his elected rep 
resentative in the legislature. It is only when the 
result reached by such legislative determination, as dis- 
tinguished from the process by which it is reached, 
is arbitrary and confiscatory, and that the courts 
will interfere on the ground of denial of due process 
and equal protection, 

On the other hand, if the legislature, instead of 
acting directly, leaves to a local agency, as a county 
commissioners’ court, or a board of supervisors, 
or a court of law, or a board of directors specially 
created for the purpose, the determination (1) as 
to what lands will be benefited and (2) as to the 
amount of such benefits, then the tax-payer is en 
titled to notice and hearing, and a failure to provide 
them will avoid the statute and al! proceedings 
under it. The Supreme Court of Iowa has stated 
the requirement of notice and hearing in this way: 
“Whenever the amount of tax to be exacted de 
pends upon the exercise of the judgment and dis 
cretion of those fixing the value of the property o1 
benefits by which such amount is to be measured, 
an opportunity for correction must be afforded.”* 
“And it is not enough,” said the Court of Appeals 
of New York, “that the owners may by chance have 
notice, or that they may as a matter of favor have 
a hearing. The law must require notice to them, 
and give them the right to a hearing and an oppor- 
tunity to be heard.” The notice may be given 
by publication*™* and the requirement for a hearing 


will 


Valley Farms 


21 Williams v. Eggleston, 170 U.S. 304, 311 (1897) 
Cs v. Westchester, 261 U.S. 155, 164 (1923); Wagner v. Baltimore, 
239 U.S. 207, 218 (1915); Spencer v. Merchant, 125 U.S. 34 Parsons 
v. D. C., 170 U.S. 45; 1 Page & Jones, 210 

The latest word on this subject is to be found in the Archer ( nty 


ase, where the court said: 

“Where a local improvemeént territory is selected, and the 
spread by the Legislature, or by a muncipality to which the 
nted full legislative powers over the subject, the owners of property 


burden is 
Mate has 


the district have no constitutional right to be heard on the question 
¢ beaches © 
2. Beebe v. Magoun, 122 Ta. 94, 96. 97 N.W. 986 (1904 
2 Stuart v. Palmer, 74 N.Y 183, 188, 30 An Rep. 289 S78) 
Se | 2 Cooley on Taxation, 3rd ed., 1228-1241, and ’ cited 
1 Page & Jones, Taxation by Assessment, 203-207 
2 allbrook Irrigation District v. Bradley, 164 U.S. 112, 174-175 




































460 AMERICAN Bar ASSOCIATION JOURNAL 


will be satisfied if the tax-payer is permitted to 
contest the value of his property or the benefits re 
ceived at any time before the tax becomes a lien 
on his land.» It is even held a sufficient hearing, 
if, when sued for the tax, he is permitted to attack 
the validity of the assessment or the amount of the 
benefits he is alleged to have received.*® But be- 
yond this the courts will not go, and any statute 
that fails to provide for notice and hearing at som: 
point in the process of assessing and collecting the 
tax is certain to be held wanting in the due proces 

\mendment. 


required by the Fourteenth 


V. The Archer County Case 


The case that has given rise to the present 


wide-spread discussion of local assessments began 
when Browing and others, tax-payers in the pro 
posed road district No. 2, brought a suit in equity 
jn the District Court for the Northern District of 
Texas to restrain Hooper and others, composing 
the county commissioners’ court of Archer County, 


bonds of the said dis 


from issuing and selling the 
trict. The petitioners sought relief on the ground 
that the creation of the road district and the en 
forcement of the tax necessary to pay the interest 
and create a sinking fund for the retirement of 
the proposed bonds would deprive them of their 
property without due process of law in violation of 
the Fourteenth Amendment The district court 
denied the injunction and dismissed the bill,?* but 
} 


on appeal this decree was reversed by the Supreme 


Court in a brief opinion written by Mr. Justice 
sutler. 

The Texas statutes** provide that “any county 
in this state or any political subdivision or defined 
district, now or hereafter to be described and de 
fined, of a county,” is authorized to issue bonds 
not to exceed one-fourth of the assessed valuation 
of the real property in the district, for the construc 
tion and maintenance of macadamized, graveled o1 
paved roads, and to levy and collect taxes to pay 
for them. Upon the petition of 50 or more tax 
paying voters of any defined district, the county 


commissioners’ court is required to order an election 
to determine whether the district shall be organ 
ized and the bonds issued If two-thirds of the 
votes cast are favorable, the commissioners’ court 
is required to issue the bonds, after having first 
levied a tax on all the property, real and personal, 
within the district, sufficient to meet the interest 
charges and pay the debt at maturity. The assess 
ments are made on the same valuations and they 
become a lien on the property in the same way as 
state and county taxes 
Acting under this statute, in 1924, 74 tax pay 
ing voters resident in the proposed district filed a 
petition asking that the two northern commissiotr 
ers’ precincts of the county be organized into di 
trict No. 2. and that $300,000 of bonds be issued 
for the improvement of certain roads designated 
in the petition, lying in the central and western part 
of the proposed district. The court promptly called 
the election, and more than two-thirds of the votes 
cast were favorable to the creation of the road dis 
trict and the levy of t The appellants owned 


25. Reclamation District v. Evans. 61 Cal. 104; Hagar v. Re 


tion District, Tl. U.S. 701, 4 Sup. Ct. 663, 28 I Fd. 569 (1884 

26 Id. Also Embree v. K. C. & Liberty Boulevard, 240 U.S. 242 
251 (1916); Wells Fargo & ¢ v. Nevada, 248 U.S. 16 168 (1918 

27 Browning et al v. I per et al. 3 }f 29d) 160 (1924 

28 Rev. Stat. 1911, art 627-641 Tt statutes with slight modifica 
tions reappear in the revision of 1925 as articles 726-752 inclusive 





a large amount of land in the iortheastern part ol 
the district, and in their peti .on the 
their property is tributary to Wichita Falls in an 


adjoining county, that they use the roads of that 


county in marketing their produce, and that they 
would not receive any benefit whatever from the 
proposed improvements. 
The court held (1) that “the | eedings in 
this case cannot be sustained as the levy ot a get 
al tax.” but “th: he burde we Oy eat 
eral tax, Dut that the Durdens here ight ft € 


imposed on appellants’ lands are special assessments 
for local improvements.””® (2) That “the Legisla 
ture did not create the road district, levy the tax 
or fix the amount to be raised”; that thes 

portant matters were settled by the /4 tax payers 


in their petition to the commissionet court, sub 
ject alone to the possible veto of the ters at the 
election; for, says the court, “the I 
court has no power to modify or det it is bound 
to grant the petition.”*° And (3) that the law 1s 
unconstitutional since it commits to the petitioning 
tax payers the prerogative of fixi | 1¢ 
of the district and did not provide at pportunity 
for notice and hearing to the land e1 ffect 
“It is essential to due process ” said the 
court, “that such owners be give 
portunity to be heard on that question where, as 
here, the district was not created the Legisla 
ture, and there has been no legislative determination 
that their property will be benef the local 
improvement.” 
VI. Results of the Decision 

(a) On defined districts bonds It t once 
apparent that the decision invalidat 
all “defined districts” organized w the law 
whether such districts are comp: ( ne or more 
political subdivisions of a count or of any pre 
viously undefined body of lands less than the whole 
county That this is the necessat result f the 
decision has been held by the Fort Vorth Court 
of Civil Appeals But that th Lm<¢ t has 
been produced where an entire county was chosen 
as the road district is a matter of seriou loubt 
The state’s Attorney General is quoted in the press 
as holding that such county bond ive not been 
invalidated by the decision, but he has refused to 
approve any additional county bonds until the ques 
tion is judicially determined—for which purpose a 


mandamus proceeding has recently been instituted 
against him in the State Supreme Court 
(b) On county bonds. With reference to the 


validity of county road bonds t ct should’ be 
noted that the Supreme Court d t declare the 
law void as applied to counties t had before it 
a “defined district,” which had 1 t existed befor 
and possessed no powers and 1 inctions others 
than those conferred bv the statute in questior 


It was called into existence for that pury e only 
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tion of boundaries and no notice and hearing are 
necessary, there seems quite as great uncertainty. 
lf the statute had named the county and stopped 
there, there would be no doubt, but it did not do 
that. It left it to the petitioners to say whether 
the county or some subdivision of the county should 
be chosen. Not only so, but, if the Supreme Court 
is right, the petitioners alone can designate the 
roads on which the money is to be spent and the 
amount of the bonds to be issued, provided always 
that the amount does not exceed one-fourth of the 


assessed valuation of the real property of the county. 


hus under the statute, as interpreted by the court, 
the petitioners alone can determine whether the 
district shall be the county or less than the county, 
can designate the roads to be improved, and can 
fix the amount to be expended. These, it will be 
noted, are the factors that determine the amount of 
the tax that each land owner shall pay. Granted 
these factors, the amount of the tax would follow 
as a result of a mathematical calculation. Hence it 
would seem that there is not in any real sense a 
legislative determination of the vital questions on 
which the tax payer’s burden depends, and hence 
notice and hearing would be necessary. 

If the foregoing analysis is correct there would 
seem to be only a chance that the Supreme Court 
would sustain the validity of bonds issued by the 
counties organized as road districts under the act 
of 1907. It would, therefore, seem to be the part 
of wisdom to include county road bonds in any 
validating legislative remedy that may be decided 
upon. 


VII. Possible Remedies Under the Fourteenth 
Amendment 

“It is generally held that the legislature may, 
by a subsequent curative statute, obviate the effects 
of any irregularity or defect in steps in the assess- 
ment proceedings with which it could have dis- 
pensed in advance.** Clearly this is not the case 
with which we are concerned here, for the legisla- 
ture cannot dispense with the constitutional re- 
quirement for notice and hearing, unless it directly 
names the districts and fixes their boundaries. The 
act of 1907, in failing to provide for notice and hear- 
ing, is therefore unconstitutional, the districts are 
non-existent, and the bonds are incurably void. If 
so, the remedy must be found in a new act under 
which new districts may be organized for the pur- 
pose of issuing valid bonds in exchange for the 
bonds outstanding. Fortunately the Fourteenth 
\mendment will not give serious trouble in carry- 
ing such a plan into execution. Assuming for the 


present that the state constitution will offer no 
obstacles, the legislature can provide for new road 
districts either by a law requiring the organization 
of such districts and vesting in the commissioners’ 
court the power and discretion to omit from the 
proposed district the property of any person who, 
upon notice and hearing, can show that he will 
receive no benefits from the improvements con- 
templated, or by itself establishing districts more 
or less coterminous with the districts heretofore 
attempted to be organized. In the one case the 
constitutional requirement is met by providing for 
notice and hearing; in the other the need for notice 


2 Pace & Jones, Taxation by Assessment, 1656, and cases there 
< See also St. Joseph Township v. Rogers, 16 Wall. 644, 663 
Anderson v. Santa Anna, 116 U.S. 356, 359. 
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tions. In Texas, the elections in many road dis- 
tricts were held ten or fifteen years ago and for the 
purpose of determining whether a road district 
should at that time be organized. It would involve 
a broad assumption to hold that such an election 
fairly represents the will of the voters at the present 
time. Besides, the adoption of the suggestion would 
prevent the legislature from exercising any discre- 
tion in fixing the boundaries of the districts, and, in 


a future case, might render its action subject to at- 
tack on the ground that it was not a bona fide legis- 
lative determination of boundaries and benefits. On 
the whole, it seems to the present writer unwise to 


attempt to avoid holding new elections in all the 


road districts 


IX. Power of New Districts to Assume the Debts 
of the Old Districts 


One more question requires brief notice. May 
a district created under a curative statute legally 
assume the debt of an illegally organized district 
and exercise the taxing power to discharge the out- 
standing bonds? In the absence of any restrictive 
provision in the state constitution there would seem 
to be little difficulty in giving an affirmative answer. 
It has been repeatedly held that a mere moral obli- 
gation will justify an exercise of the taxing power.“ 
Thus, in New Orleans v. Clark, where the legisla- 
ture of Louisiana had ordered the City of New 
Orleans to pay certain invalid bonds issued in aid 
of a gas company, the Supreme Court, speaking 
through Mr. Justice Field, said: 

The books are full of cases where claims, just in them- 
selves which, from some irregularity or omission in 
the proceedings by which they were created, could not be 
enforced in the courts of law, have been thus recognized 
and their payment secured. The power of the legislature 
to require the payment of a claim for which an equivalent 
has been received, and from the payment of which the city 
can only escape on technical grounds, would seem to be 
clear.* 


In the case in hand, however, we have a con- 
stitutional provision to the effect that the Legisla- 
ture shall have no power to “pay or authorize the 
payment of any claim created against any county 
or municipality of the state under any agreement 
or contract made without authority of law.** No 
Texas case has been found construing this provi- 
sion, but a similar provision in the constitution of 


California was held to render unconstitutional and 
void an act of the Legislature that sought to provide 
for the payment of just claims for labor performed 


and materials furnished under a drainage statute 
subsequently declared void.** However, it is not 
believed that the same result would be reached 
under the provision in the Texas constitution, for 
the context shows that it was intended to prevent 
the granting of any “extra compensation, fee or al- 
lowance to a public officer, agent, servant, or con- 
tractor, after service has been rendered or a con- 
tract has been entered into, and performed in whole 
or in part.” Surely no court would hold this pro- 
vision to have been intended to prevent the repay- 


44 I er Vv Inhabitants of Groton, 11 Gray 340 (Mass. 1858); 
Friend v. ert, 168 Mass. 408 (1871); Briggs v. Whipple, 6 Vt. 95; 
Brewster Syracuse. 19 N.Y. 116 (1859): Board of Education v. 
McLands g 36 Oh. St. 227 (1880); Blanding v. Burr, 13 Cal. 343 
(1859 But € ntra Garrett v. Froehlich, 118 Wis. 29 (1903). 

45 ) S 644, 653 (1877). This case was quoted and followed 

United States v. Realty Co.. 163 U.S. 427 (1895). See also United 
States v. ( k, 257 U.S. 6523 1922 
46 Art. III, Se 53 
47 Miller Dunn, 11 Pac. 604 (1886). 
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ment of a loan where the claimants’ money had been 
spent on a valuable improvement for the benefit of 
the district. From earliest times cases of unjust 
enrichment have been made the strongest appeal to 
courts of equity, and it is believed that no court 
would convert a wise provision intended to protect 
the people from fraud and imposition into an in- 
strumentality for working fraud upon others. 
X. Summary and Conclusions 

The following conclusions seem fairly war- 
ranted: 

1. That if the legislature itself determines what 
lands are benefited and the amount of such benefits, 
no provision for notice and hearing is necessary, 
and such legislative determination will not be dis- 
turbed by the courts on the ground of due process 
unless the result reached is so palpably arbitrary 
and discriminatory as to amount to a denial of equal 
protection of the law. 

2. If the determination of benefits or the valu- 
ation and assessment of the property is left to local 
agencies, notice and hearing are a sine qua non. 

3. The Texas statute involved in the Archer 
County case violated the requirement of notice and 
hearing, and was clearly void as to the “defined dis- 
tricts.” It probably is not void as to the county 
bonds, but the uncertainty is so great that county 
bonds should be included in any legislative action 
taken looking to the correction of the situation. 

4. The legislature can provide for the creation 
of districts—with boundaries practically cotermi- 
nous with the old districts—for the issue of new 
bonds in place of the old. This may be done by a 
general law requiring the commissioners’ court in 
all counties where road bonds have been issued to 
hold a hearing as to benefits and the amount of 
bonds to be issued and to call an election for that 
purpose; or by itself naming the counties and dis- 
tricts, fixing the boundaries of the latter, determin- 
ing the question of benefits and fixing a date for 
the election, or requiring the commissioners’ court 
to fix the date. 

5. The new bonds, if authorized by the two- 
thirds vote required by the constitution, may be sub- 
stituted for the outstanding bonds, and the moral 
obligation to pay the existing debt will sustain the 
exercise of the taxing power to pay off the new 
bonds. 

In conclusion it may be said that the subject of 
special assessments does not involve many espe- 
cially difficult constitutional problems and the re- 
quirements of the due process clause are not espe- 
cially hard to meet. Reasonable care on the part of 
the Legislature in providing for notice and hearing, 
and an honest endeavor on the part of local adminis- 
trative authorities to deal fairly with all classes of 
property in assessing benefits are sure to meet with 
the approval of the Supreme Court. 
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THE ENDLESS BATTLE FOR CON 
STITUTIONAL PRINCIPLE 

The death of Rome G. Brown at Minne 
apolis on May 22 recalls one of the great 
fights which the American Bar Association 
made in vindication of constitutional princi 
ples. It was one with which his name was 
long intimately associated. As chairman of 
the committee to oppose the judicial recall, 
with its allied heresy, the recall of judicial 
decisions, Mr. Brown gave years of active 
and efficient service to the work of counter 
acting the spread of these ideas. His activ 
ity during this period was an apt illustration 
of a man following what Mr. Alfred Z. Reed 
has styled “the public profession of the law.” 
While lawyers were interested profession 
ally in the preservation of a sound judicial 
system, they were working in this instance 
for something far more important than any 
class or protessional interest—the interest 
of the country as a whole. And while the 
American Bar Association was by no means 
the only force marshaled to oppose the judi 
cial recall, there is every reason to believe 
that its activities were of far-reaching influ 
ence. 

The work of the committee carried on under 
the chairmanship of Mr. Brown was in 
no sense dilettante or academic. It got 
right down to business. In reporting for 
the committee at the meeting in 1913 in 
Montreal, Canada, he stated that “the com 
mittee to oppose the judicial recall under the 
resolution of 1911 has been in session for the 
entire year. This does not mean occasional 
sessions nor even continuous sessions. We 
have been in session constantly, organized 
and working throughout the year, to fulfil 
the duty imposed on us—to expose the fal 
lacy of the judicial recall. Our commit 





tee has circulated pamphlets containing dis 
cussions against the judicial recall through 
out the United States, placing them where 
they would be most accessible to students 
of the subject and where they would do the 
most For instance, we have 
them to every library in the country, to 
every one of the 25,000 students in the law 
schools of the United States, to 
lawyers, judges, members of 
members of debating teams who had this 
subject under discussion, and to citizens 
generally. During the past year, thus using 
eight different discussions, we have distrib 
uted over 350,000 pamphlets. . . We 
furnished speakers and debaters 
among our number and from the Bar 


good. Sent 


editors, 


les islat ures, 


have 
from 


in gen 


eral, We have furnished speakers be fore 
universities, law schools, bar associations 
economics clubs, business men’s associa 


tions, and procured the publicatior 
cles in different periodicals. We h 
engaged in the contests in legi 

courts and at the polls to prevent the spread 
ing of this fallacy.” 

It is well to recall from time to 
achievements of the men of this association 
in the past renders a_ merited 
honor to their memory and also becat 
casts a light on the problems and 
of the present. The 
judicial decisions is, 
say, dead and no longer an issue. That may 
be true as regards the particular proposal 
itself. Long since the last mutterings of 
that particular method of solving a problem 
by creating an infinitely greater pr 
died on the silent air. But it is well to 
remember that this proposal was merely) 
the surface symptom of an attitude which 
has continued and bids fair long to continue 
in many quarters: we mean an i i 
opposition to the maintenance of the judi 
ciary of the state and nation in its full con 
stitutional powers. Stated in this fashion, it 
is quite clear that the fight which this Asso 
ciation was recently called on to make 
against amendments designed to make con 
gress the final judge in constitutional mat 
ters instead of the United States Supreme 
Court, and the other fight which it 
and 1s still making against efforts to cripple 
federal 
country by limiting the power of the 
are closely akin to the contest with which Mr. 
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s just mentioned, springs in 
an impatience not so 
much with restraint as with 
constitutio1 restraints in general. The 
and plans to take away from 
upreme Court the power of final 

nstitutional questions simply 
particular occasion for the mani 
ideas which, whether those who 
know it or not, tend to the 


judicial re 


protess 


wn of our democratic represen 


breaking 
tative government under a written constitu 
tion. A good many do know it and their 


thinly veiled. But a greater 
otherwise good citizens do not 


the immediate tendency and the 


pul pe Ses 
number 
understan 


danger of ultimate catastrophe which lurk 
in the nostrums which glib-tongued orators 
rom time time bring forth for their con- 
sumption. 

Viewed in this way, we see that the prob 
lem which the committee appointed in 1911 
vas called n to deal with is the problem 
that has likewise confronted subsequent 
committe he suri aspect varies but 
the essential thing wins. As has been 
said, “the more it changes, the more it is the 
same thing.” In particular, the American 
Citizenship Committee is at present dealing 
vith the same old problem of impatience 
with constitutional restraints—complicated 
as it has ly been with the problem of an 


d alien citizenship. Fortunately 
its aims methods go deeper toward the 
foundati than those of committees 
with specific symptoms. A 


unassinil 


formed t leal 
proper understanding and appreciation of 
the Constitution, such as it is endeavoring 


to inculcate by many and most ingenious 
neans, is the cure not only for one specific 
sympt but for each recurring vagary. It 
oes to the roots of the disease of impatience 


with wise constitutional restraints. It tends 
to cut the ground from the feet of the shal 


low de eues and the _ self-interested 
seeker after preferment. \Vagaries allied to 
those of the past will no doubt spring up 
from time in the future, but they 
should the soil by no means so fertile 
s of nd their extermination should be 
rendered much the easier because of the 
vork 3 ing’. 

lo return to the question of the judiciary, 
the fight which Mr. Brown’s committee 
made ; he contests that have recently 
been E on Serve vain to emphasize 
the fundamental duty and ‘function of the 
Bar as the supporter of the judiciary in its 
full constitutional powers. The judiciary re- 


in earlier days, the 
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weakest of the three coordinate departments 
in many respects. It has no patronage at its 
disposal. It is chosen by the two coordi 
nate branches in the federal system. Its 
salaries are, except in rare cases in the 
states, fixed by the other two branches. It 
is only in the majesty of its functions as the 
main support of a government of laws and 
not of men, as the conservator of the inter 
ests of the years against the passions of the 
moment, that it equals the others. But it 
has been amply demonstrated that to dis 
charge these functions effectively, to remain 
protected against the short-sighted efforts 
of those who would hamper it, there is need 
of the support of a united Bar. We say a 
united Bar designedly, because it is only an 
organized Bar which can render support 
effectively. The American Bar Association 
thus adds to the already numerous reasons 
for a greater, more inclusive and more effec 
tive organization, the necessity of standing 
for the powers of the judiciary against the 
constantly recurring efforts to impair them. 
ALTON B. PARKER 

Of all the incidents of Judge Parker’s life 
the one which most readily comes to the public 
mind is his famous “gold standard” telegram 
to the national convention which had just nom 
inated him for president. It is fitting that it 
should, for in that one dramatic act he summed 
up and committed to the lasting recollection of 
his countrymen the essentials of his sterling 
character. Honesty, straightforwardness, re- 
fusal to indulge in sham and pretense—these 
are the qualities for which Judge Parker had 
long stood in his own state before his posses- 
sion of them had been so dramatically demon- 
strated to the nation as a whole. In paying 
especial attention to this incident, in the me- 
morial printed in another part of this issue, 
Judge O’Brien indicates a realization of its sig- 
nificance as a showing-forth of the man him 
self. It is well to be remembered as an able 
lawyer and a just judge—and as these Judge 
Parker will long be remembered. It is well to 
he recalled as a president of the American Bar 
Association, as a leader in the efforts of the 
men of the law to maintain high professional 
standards and to improve the administration of 
justice. He was all this. It is well to go down 
in history as the chosen candidate of a great 
national party for the highest office in the land. 
But better than all this, as it seems to us, is it 
to be recalled instinctively by millions of his 
fellow men as a man of high moral courage, 
of incorruptible honor—as a man whose high 
character steadily kept pace with high achieve- 
ments. 
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A Distinct Innovation in the Administration of Federal Revenue Laws for Protection of Tax 
payers—Large Powers of Officers Charged With Assessment and Collection of Taxes 
—Great Importance of Presentation of Proper Evidence to Board—A 
Lawyer's Task—Summary Assessments and the Burden of 
Proof—Modifications in 1926 
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HE United States Board of Tax Appeals is a_ ceive the careful consideration which its importance 
distinct innovation in the administration of the justifies. It was not unlikely that such broad 
Federal Revenue Laws. It was created by Con- powers would be abused. The assessment of taxes 
gress in the Revenue Act of 1924, approved June 2, and often of penalties, followed by attachment of 
1924, and continued in the Revenue Act of 1926, bank accounts, perfecting of liens on real estate, 
approved February 26, 1926. The Board is still distraint, and other summary proceedings, are seri 
more or less in an experimental state, but the first oys matters. Unfortunately, it has been true in 
year and a half of its operation was sufficiently many cases that summary ‘proceedings have been 
satisfactory that Congress saw fit to continue the  jnstituted without proper foundation. It was inevi 
Board and to increase its powers and put it on a table that the situation would become « ppressive 
permanent basis. ap Prior to the high income and excess profits 
Ihe Board of Tax Appeals was created as a taxes occasioned by the War, these questions were 
protection to taxpayers. To effectuate that purpose, pot of serious concern to most people. for taxes 
it was made an independent body, and not a part of were low. The tax rates, however. for 1917. 1918 
the Treasury Department.’ Congress felt, not with- and succeeding years were very high. As many a 
out cause, that taxpayers should be afforded some  pyciness ecunaiontlion and individual has learned. 
measure of protection from summary or arbitrary federal taxes became one of their most serious ; 
action by the Bureau of Internal Revenue. problems. It must be said that the Bureau of 
The officers of the United States charged with [nternal Revenue, in the early years of the high ; 
the assessment and collection of taxes have had _  jncome and excess profits taxes, took a fair and even 
great powers—abnormal powers when compared 4 |jberal attitude toward the taxpayer. The Com 
with those vested in like state officials. The Com- missioner probably obtained a be he caliber of men 
missioner of Internal Revenue has the power of during the war than he can obtain today. This was 


assessment. An oe resembles a judgment, que in part to the fact that many able lawyers, 
and in the manner in which satisfaction may be en- accountants and business men were willing to make 


a. 





















forced, is often more serious than a judgment sacrifices to serve the Government at that time. 

Che collection of an erroneous or unfounded he civil service classifications undoubtedly handi- 
assessment cannot be enjoined,’ regardless of con- cap the Bureau in securing competent men, and : 
sequences to the taxpayer.® In fact, injunctive reliet SAG Digests he ts es Be Bs ae 1 
; ee vag tend the Gs per eg ey tere these rules are probably more rigidly in force at ; 
appears tO Have “a ~ ee. eee |e the present time thar*they were during the War 
sioner sought to satisfy A’s tax liability by sum- years During the early vears of the excess profits 

“ : . . “rr * . sé . Ss < . « : . : 
mary distraint on the property of B.* The Com- axes, those in authority in Washington realized ; 
missioner has had not only the power to charge that jt would be disastrous to business men and 
fraud, but to find fraud and to collect fraud penal- taxpayers generally if all of the recommendations : 
ties. It has been contended on behalf of the Com- ang proposed assessments of field agents were ac- ‘ 
missioner that he may not be enjoined from collect cepted without question. Some of the audits were ‘ 
ing certain fraud penalties, the argument resting pasty and the recommendations ill considered. 
on the theory that such penalties are part of the any of the field men were not competent. A few 4 
tax. The question has not been satisfactorily played the part of detectives, ofte: the theory ; 
settled. ¥ es : ‘ that promotions depended on how much additional : 

The Commissioner of Internal Revenue must tax they could recommend . great many sro- 2 
necessarily and does function through a great many tesque and ridiculous recommendations resulted : 
agents, and it is impossible for every case to re- Fortunately, the officers in Washington did not ‘ 
- - a i oiler a aie... is ee os ae 5 

"This paper was read before the Law Club of Chicago in Nover hesitate to overrule the field recommendations, and i 
ber, 1925. A few revisions have been made since the passage of the aim onaie 7 —— - =P : ‘ - Rice oie - . = 
Revenue Act of 1926, but no attempt is ma to analyze the 1926 modi were ready to reac h fair adjustt Lert 1 each case | 
fications in detail ; * It is a fact, however, that there have been cases, ; 

Sec. 900 (k) of the Revenue Act of 1924 provides: “The Board “ : . . . , ° —_ 3 
shall be an independent agency in the executive branch of the particularly where fraud was charged, in which ‘ 
Government.” P . ‘ es — _ ‘ attemnted collectians 

2. “No suit for the purpose of restraining the assessment r assessments, attac hme nts and Steere MH; —_ eae on { 
— of any tax shall be maintained in any court.” (R. S. Sec were made utterly without foundation in fact, with 4 
$224). : : ae 

8. There are a few decisions and dicta that collection may be re disastrous consequences to taxpayers Unfortu- | 
strained in “exceptional circumstances.” The Courts, as a practical ‘ ier arhiterare . cs are +17 my 7. 
matter, have whittled this down to nothing Distrained property is nately, arbitrary methods are stil “ 1Oyed j 
not repleviable. R. S. Sec. 934 Congress and Commissioners of Internal Reve- | 

4 See Waldron v. Poe, 1 F. (2d 982. Compare Long v. Ras 1 : . . . . 1 4 
mussen, 281 Fed. 288: Pool v. Walsh. 282 Fed. 620. nue have created from time to time various ippel- 4 
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delay in payment of taxes. ‘Though Congress has 
provided that the collection of taxes shall not be 
enjoined,” it is believed that the Federal Courts 
have stressed unduly the failure of necessary reve- 
nues if injunctions could be had, and have applied 
the statute with unnecessary rigor. Illegal collec- 
tion of taxes are enjoined in the state courts, with 
out dire results. ‘The judge would decide, as in 
any other injunction suit, whether or not there was 
reasonable cause for interference by the Court. An 
injunction would not issue as of right. It is cer 
tain that situations will arise in the future, as in 
the past, under which the Court should not hesitate 
to enjoin the Collector and the Commissioner. The 
statutory provision against such injunctions should 
be modified, 

The Board has jurisdiction to hear and deter- 
mine appeals from proposed additional income, ex- 
cess profits, estate and gift taxes.’® Under the 1926 
Act, the Board may determine overassessments in 
cases properly before it. Under the 1924 Act, and 
in all cases tried and submitted to the Board prior 
to the effective date of the 1926 Act, the determina- 
tion of the Board was not conclusive. If the ruling 
of the Board were in favor of the taxpayer, the 
Internal Revenue Bureau was prevented from col 
lecting summarily, but if he cared to do so, the 
Commissioner had to bring suit. In such a case, 
the Board’s findings of fact were prima facie cor- 
rect. If, on the other hand, the Board’s decision 
were in favor of the Commissioner, the taxpayer 
must pay or be subject to direct distraint. His 
remedy was a claim for refund, and upon rejection, 
a suit in the proper court. The Revenue Act of 
1926 provides that all cases tried subsequent to the 
effective date of that Act are subject to direct re- 
view by the Circuits Courts of Appeal or the Court 
of Appeals of the District of Columbia. Either the 
taxpayer or the Commissioner may appeal, and the 
venue of the appeal is either in the Court of Appeals 
of the District of Columbia or in the Circuit Court 
of Appeals for the circuit in which the taxpayer 
resides. Such appeal is on the record made before 
the Board, and is not a trial de novo, as was the 
litigation prior to the 1926 Act. 

Under the statute, the Commissioner is re- 
quired to give sixty days’ notice of his determina 
tion of the additional tax, and the taxpayer may 
appeal to the Board within the sixty days.’ The 
filing of the appeal within the time limited is juris- 
dictional.'"* The appeal must be on file with the 
Board within the sixty days.” Under the 1924 Act, 
if the sixty days expired on a Sunday or a holiday, 
there was no extension. The Board dismissed ap 
peals that were not filed within the sixty days. 
The 1926 Act provided for an extra day if the six- 
tieth day were on a holiday or Sunday. It is well, 
therefore, to take particular care that appeals are 
actually placed on file in Washington within the 
period. Mailing is not sufficient. Any delay is at 
the taxpayer's risk. Since the date on the deficiency 

9. See note (2) above 

10 The Revenue Act of 1924, Sec. 900 (¢ 
Club, 1 B. T. A. 710 

11. Revenue Act of 1924, Sec. 274, 279, 308, 312 

12. The Board decisions to this effect are numerous. See Appeal 

. T T. A 


of Sam Satovsky, 1 A. 22; Appeal of Hatch & Bailey, 1 B 

25; Appeal of Wilham Frantge & Co., Inc [a 2 A. 26: Appeal 
of Hurst, Anthony & Watkins. 1 B. T. A. 26; Appeal of United Tele 

phone Co., 1 B. T. A. 450. Since the issue is jurisdictional, the Board 
will consider it of its own motion. Appeal of S. H. Stange, 1 B. T. A 
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1 See cases cited in preceding note 
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sixty-day letter has issued with a view to effecting 
an adjustment of the tax within the Bureau. The 
Bureau, however, should go much further in « 
recting its own mistakes and stop s! £ é 
sponsibility to the Board of Tax Appeal 

Procedure and trial before the Boa along 
lines familiar to the practicing lawyer If the 
attorney really understands the subject matter and 
knows the points he wishes to raise, it is not diffi 
cult to prepare a petition. A statement the 
points involved, a short statement of fa and a 
statement ot the relief sought in general nstitute 
the petition. The Commissioner of Int il Reve 
nue is required to make specific answer to the 
points raised in the petition. In the ea r answe! 
the Solicitor of Internal Revenue, in most instance 
merely filed general denials, seldom adn g 
than the determination of the deficiency and the 
corporate capacity or citizenship whi ere neces 
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testimony, proposed findings of fact must be filed 
and upon request of counsel, briefs may be sul 
mitted. 
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fortunately, it has no power to punish for disobedi- 
ence, and there is some question whether or not the 
production of testimony before the Board can be 
enforced, even by the Courts. This question has 
been raised squarely by the Commissioner of In- 
ternal Revenue himself.'* 

The Commissioner denied the jurisdiction of the 
Board to review and determine cases under Section 
210 of the Revenue Act of 1917 and Sections 327 
and 328 of the Revenue Act of 1918. These sections 
provide for relief in certain abnormal cases, by per- 
mitting the tax to be determined by reference to the 
taxes of other concerns, similarly circumstanced. 
The Board decided it had jurisdiction of these so- 
called “special assessment” cases.’® The Commis- 
sioner refused to obey a subpoena requiring him to 
produce data concerning other taxpayers which it 
was desired to use in evidence as comparatives in a 
case before the Board which was to be decided un- 
der Section 328 of the Revenue Act of 1918. Sub 
poenas had been requested by the taxpayer and 
issued by the Board. The Commissioner took the 
position that other sections of the law forbade him 
giving this information. A case has been brought 
in the Supreme Court of the District of Columbia to 
compel the Commissioner to produce records, and 
that court ordered the Commissioner to produce the 
evidence. The case is now on appeal in the Court 
of Appeals of the District of Columbia.*° 

I have stressed the question of evidence because 
of its great importance in the trial of Board cases 
and because more cases have been lost for failure of 
evidence than for any other reason. 

Congress, in creating the Board, did not take 
away the power of the Commissioner to make sum- 
mary assessments.*" If the Commissioner thinks 
the tax is in jeopardy, he may make an immediate 
assessment. The taxpayer, in order to have a hear- 
ing before the Board, must then file a bond to 
secure payment of the tax. Theoretically, this may 
be sound and equitable. Practically, it still leaves 
great power in the employees of the Bureau. One 
great difficulty in the jeopardy assessment is that 
sometimes there is very little attempt to ascertain 
the true facts and to make the assessment accord- 
ingly. The only consideration in some cases seems 
to be to make an assessment sufficiently large to 
cover all possible developments. Assessments of 
hundreds of thousands and millions of dollars have 
heen made, when, perhaps, no tax or a very little 
tax could possibly be due. Sometimes the assess- 
ments are made upon gross income with no regard 
for deductions and no attempt to arrive at a fair 
net income. When this is done, it is an unusual tax- 
paver who can give a bond to prevent distraint on 
his property pending determination of the tax. 
Occasionally, such assessments are made because 
n agent may feel offended: sometimes, because he 
thinks he has not been given sufficient information 
by the taxpaver. In such cases, the agent recom- 


mends an immediate jeopardy assessment. and 
forces the taxpayer to prove it erroneous. These 

18. Odvesterlein Machine Co David H. Blair, Supreme Court 
District of Columbia. now pending on appeal to the Court of Appeals 
f the District of Columbia 

19 {pPreal Oestericin Machine Company, 1 BR. T. A. 159; 
{ppeal of Brownsville & Matamoras Bridge Co 1B I A. 820: 
ippeal of Whitney-Roth Shoe ( 1 B. T. A. 453; Appeal of Gutter 
man Straus Co.. 1 B. T. A. 248 Appeal of H. T. Cusherran Mfa. Co 
2 B. T. A. 39: Appeal of Daric & Andrews Ca.. 2 BR. T. A. 228. Tt 
s apparent, of course, that difficult questions of proof are present in 
“snecial assessment” cases, 

4 See note 18 

v1 Revenue Act of 1924, Sex 279, 312 
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are known as “smoke out” assessments. The effect 
of a summary assessment is reclude an appeal 
to the Board unless the tax ‘r, within ten days 
can arrange for an acceptable bond 
amount the Commissioner 
parent that such power may be e 


ing in the Commissioner authority 


in excess of the 
ssessed. It is ap- 
quivalent to vest 
to thet 


say whe 


or not an appeal shall be taken 


The Revenue Act of 1926 did not give relief 
in respect of the Commissioner power of asses 


ment. In fact, by Section 280, it extended power to 
the Commissioner to make assessment to trans 
ferees of taxpayers, including heirs, legatees, 
devisees and _ distributees It does seem that 
this power of the Commissioner to make assess 
ments is unduly great, and there is serious danget 
that it will cause great hardships. It would have 
been sufficient protection to the Government in 
case of transferred assets te have made an exten- 
sion of the statute of limitations, as provided in 
Section 280, and required the Commissioner to 


yroceed in court rather than give him power to pro 
Q | 


ceed arbitrarily as he may do now 
] 
I 


[ believe that legally the burden of proving 
liability for additional taxes should be upon the 
Commissioner of Internal Revenue. The law pro 


vides that the taxpayer make a return of his net 
income under oath. There are penalties for false 
oaths and false returns, and for failure to file a re 
turn. bout to impose an 


If the Commissioner is al 
additional tax, there should be a foundation for it, 


and the burden of showing the foundation should 
be on the Commissioner. The practice is for the 
Commissioner to propose an additional tax, and 


whether assessed or not, to say, in effect, to the tax- 
payer: “The burden of proof is on you to show that 
the proposed additional tax is wrong.” Possibly the 
worst form in which this appears is when a penalty 
and a finding of fraud are proposed in addition to 
the deficiency. In such a case, the citizen is called 
upon to prove his innocence. He is not given the 
facts nor foundation as to the basis of the fraud 
charge. He is told that this is confidential. The 
taxpayer must ascertain as best he can the probable 
basis and then attempt to prove it is not true. If he 
cannot find any basis for the cl he must be 
prepared to prove the truth of every item of income, 
credit and deduction both on his books and on his 
return—an almost impossible task 

It would seem that 
permitted to make summary and jeopardy assess 
ments, he should be required to set out the basis for 
his belief that collection of the tax is in jeopardy, 
and his action should be subject to some review 
before he is permitted to take the drastic steps he 
proposes. No public officer should have the power 
to act arbitrarily. 


does have the 
power. Some further curb on j¢ assessments 
is needed. 


irge, 


before the Commissioner is 


] 


Practically, he 
ypardy 
the Com 
missioner’s proposed summary action might, with 


power to review 


Possibly the 


advantage be conferred on the Board of Tax Ap 
peals. 

Congress has provided a certain period of limi 
tations within which assessments must be made in 
22 ‘leopardy a ! alled 1 nary asse 
ments, have been mace al w f the I | 

If the taxpayer pays tl sessme 

wer which the Boa } ’ . , _ 
the Solicitor motior . ‘ : 4 
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the absence of waivers.”* The Commissi r is able 


as a practical matter, to defeat at will th 
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tax. It is contemplated, of 
missioner make the 

sessment, like a judg 3 
presuppose soni to 
mination of the additional tax. 

Che Board of lax Appeals doe 
jurisdiction of refunds.* Jurisdiction re 
might to the 
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way 
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attempt arrive 


well be given Board, a 
the primary purpose of 
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taxes prior to a hearing on the 
already | thi 


partial tribunal If he has 


he has his remedy in the courts ry 


increase the number of cases, I see ticu 
harm in giving the taxpayer an electi: to preset! 
his refund claim to the Board of Tax Appeal 

sue for the refund in This might be de 
able, particularly because the ¢ 
ternal Revenue has provided no adequat | 

nity for hearings on refund claims t 

has no right of review by an appellate i 
the Bureau itself on refunds. It is true that refund 
claims for mors amount eviews 


court 
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Board. It withheld announcement of its acquies- 
ence or no! juiescence for an unduly long time. 
however, a distinct improvement in 


Except in comparatively few cases, 


s respe 
the Commissioner is now prompt in announcing 
ither that he will acquiesce in a given Board deci- 
ion or that he will contest the case in the courts. 
One argument which was advanced against 
rectiot errors by appeal within the Bureau 
that the stress of work in the Bureau is too great 
d that the Bureau hasn’t time to correct its own 
rors tion this policy. It is likely that 
time is saved in the long run by an attempt to de- 
ide the matter correctly in the first instance, Noth- 
1g is ( assing the case from one body to 

the uch is wasted. The Bureau would 
not usua rrect an error after the sixty-day 
etter. It uld be willing to correct its errors 
both before and after the issuance of such let- 
ters. As before stated, some steps have been 
taken in this respect. I understand that a hear- 
ing will n be granted in cases where so-called 
“jeopardy” xty-day letters have been mailed. 


In such « the taxpayer had not had an op- 


portunity for hearing Also, the trial division of 
the Gener Counsel’s Office is doing some com- 


in correcting the errors of the Bu- 
reau. If tl e Board of Tax Appeals 
in the matt of the Commissioner’s 
records, I hope the Commissioner will meet the 
make it as eaSy as possible for the 
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Board to arrive at a fair answer in special assess- 
ment cases. Such cases are difficult at best. 

I have already spoken of the personnel of the 
Board. It is an unusually good personnel for a 
public body. I think appointments were made with 
a minimum regard to politics. 1 do not think there 
is any doubt that the personnel was largely selected 
in the first instance by the Treasury Department 
and recommended to the President, who made the 
appointments. The members, however, have shown 
a commendable spirit of independence from the 
Treasury. I think the Treasury Department has 
attempted to select men because of fitness, but on 
the other hand, there is danger in this method of 
recommendation. The Treasury Department is a 
party to the litigation in every case before the 
Board, and the Board must remain absolutely inde- 
pendent of that department. There may be a danger 
in this method of recommendation; the Board must 
remain absolutely independent of the Treasury De- 
partment. 

The Board of Tax Appeals, though still young, 
has justified its existence. It is a fair, impartial, 
able and independent tribunal, and has protected 
from arbitrary and summary action by the Bureau 
of Internal Revenue. There was great need for 
such a body. I think the prevailing sentiment of 
the country favors the Board, and that if any change 
is made in its jurisdiction or powers, the change 
will be by way of enlargement rather than cur- 
tailment. 


RECENT PROGRESS IN LEGAL EDUCATION 





By Joun B. SANBORN 
Secretary of the Section of Legal Education 


Z. REED, Staff Member of the Car- 
undation for the Advancement of 
, contributes to the Biennial Survey 


A LFRED 
negie | 
T, oe 


Educat in the United States, 1922-24, issued 
v the B Education, a brief review of “Re- 
cent Prog Legal Education.” “Recent” is 


Re ed as the pt riod since 1910. 
analysis of the situation in 


that year, at which time he finds the organization 

tl ega fession defective, the law schools 
divided among themselves, the Bar Admission re- 
quirement dequate, and the law school require- 
ments d rsified He then comes to the present 
year and notes advance along all of these lines. He 
finds the improvement especially marked in the field 


of profes organization. The American Bar 
Association has increased its membership more than 
sixfold and the proportion of its membership to the 
total num! f lawyers from 3% to 17%. One may 
perhaps q n the significance of these percent- 
ages, as the figures for the total lawyers in this 
country nclude a large number who are 
technical! vyers, but who have long since aban- 
doned at of maintaining an office for the prac- 
H ilso notes three items as of more 


tice of 
importa than mere siz¢ Che first is the estab- 
lishment of a periodical in 1915 which has developed 


into what haracterizes as the “ably edited” Jour- 


il of the American Bar Association. The second 


is the establishment of the Conference of Bar Asso- 
ciation delegates, which he calls “the beginnings 
of co-operation with State and local Bar Associa- 
tions.” The third is the reorganization of the sec- 
tions in 1919, particularly, of course, as far as prog- 
ress in Legal Education is concerned, of the Section 
of Legal Education and Admissions to the Bar. In 
this same connection, he refers to the growth and 
development of the Association of American Law 
Schools, which has increased both in total number 
of member schools and in the percentage of mem- 
bers to the schools of this country. 

While he would not say, of course, that the 
present law schools of the country are united in 
their aims and methods, he does note a consider- 
ably increased agreement, particularly in the adop- 
tion of the case system as a standard for the teach- 
ing of law. 

In the matter of Bar Admission requirements, 
while he finds that no state has fully adopted the 
recommendations of the American Bar Association, 
and that only four states (Kansas, Illinois, West 
Virginia and Ohio) have announced a requirement 
of the equivalent of two years of college before be- 
ginning the study of law, yet he finds considerable 
reason for encouragement in the progress which 
has been made. Montana should have been included 
among the states requiring two years of college 
work as preparatory to the study of law, and Wis- 




































consin has entered this class ince the pamphlet 


was published. 


In law school requirements, he sees much 


greater progress. The number of law schools giv 
ing a course of less than three academic years has 
been reduced from 40 to 8 schools announc 


The 
ing two or more years of college as an 
quirement have 10 

schools requiring two years 
the have 


entrance re 
to &81l. The 
f college plus three 


to 


increased from 


years in law school increased from 8 


65. On the other hand, he, of course, notes the in- 
crease of the part time and mixed time schools over 
the full time schools, both in number and propot 


tion. 

Throughout his the 
Legal Education, Mr. Reed makes comparison with 
the situation in medicin¢ However, he recognizes 
and points out certain fundam differences be 
tween the two professions. Probably he also gives 
too favorable an impression of the situation in med 
ical education, in that his figures deal only with 
those who are prepar tice as regular prac 
titioners. While in this particular field, the menace 


of low standard preparation has largely vanished, 


discussion of changes in 


ental 


ing to pra 


various new cults are rising and obtaining recog 
nition, which although not claiming to practice 


orthodox sense, do claim to be 


than the regular 
cults 


medicine in the 
able to heal even more 
practitioner, all 
taken into account, the comparison 
is unfavorable to the lawyers as 


y 1 
effectively 


human ills If these are 
between the two 
professions is not 
Mr. Reed’s figures indicate 

In addition to the 
(1910) and the present (1926), Mr 
section devoted to the future He there refers to a 


theory advanced | in the Bulletin of the Car 


f 
t 


ited to the 
Reed also has a 


sectiol dey 


pas 


by him 


negie Foundation on “Training for the Public Pro 
fession of the Law,” published in 1921. Briefly 
stated, that theory is as follow The legal prof < 
sion is not only a private profession whose mem 


cases of the various 
the Bar, but as 
it is a public 
strong political influ 
Standards for admission to 
leration this aspect 


bers give advice to and try the 
clients who consult the meml 
indicated in the title of the Bulletin, 
profession exercising a 
ence in this country 

the bar must take into ( 
the profession in that certain standards which might 
affectin 


would not be 


very 


consit yt 
oe the professional ef 

justified because 
the membership 


be justified merely as 
ficiency of the lawyer, 
of their undemocratic 
of this public profession 
So far Mr 
eral views of the 
out, with the report of 
of Legal Education 
which Elihu 
application of this idea, of ce 
part time law school. Both M1 
port of Mr. Root's Committee. afterward adopted 
by the American Bar Association, recognize that the 
suppression of part time sc Is and the refusal to 
admit to the legal profession those who could not 
afford to take their training for the bar in full time 
schools, would be an evil \t this point, however, 
the Che Root | 


effect upo1 


1 


Reed is in agreement with the 
ally, as he points 
1ittee of the Section 
ns to the Bar, of 

The important 
is in regard to the 
Reed and the re 


gen 


jar, an 


Root was Chairman 


Nurse 


agreement ceases Committee bs 


lieved that part time schools could operate under the 
same standards as full time schools, so that thos 
who receive their training part time schools 


take their places 


could come to the bat prepare ad to 
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alongside of those trained in full tim \ 
Reed does not believe this. In the Bulletin of the 
Carnegie Foundation, he suggest that the 
yers of this country were mistake irging 


unified bar, and that the future dev« yment of the 


legal professi 


would probably res 
sion of function between the graduate f the hig! 
standard full time schools and the lower standat 
part time schools. Just how and wh¢ t] 
tions of the two bars would divide w not clearly 
stated in the Bulletin, and this point is not de 
veloped in the present pamphlet Certainly M1 
Reed’s suggestion of a diversified bar has not ri 
ceived the approval of either practitioners or thos« 
connected with law schools, either fu time r part 
time. However, it colors his discu 1 ecent 
progress in Legal Education as he considers that 
progress directed toward unified met! Is t law 
schools and unified standards of admission to tl 
Bar is progress toward a wrong goa In spite of 
this his discussion of the subject is a most stimulat 
ing one and should be read by evel ver inter! 
ested in the questions of legal educat nd proper 
standards of admission to the bat hicl should 
mean every member of the America far A 
tion 
Madison, Wis., June 24 
The Selden Society in 1925 

Follow ing are certain interesti! ( 
the annual Report for 1925 of the Selden Societ 
of which Viscount Cave, who addre the Ame 
ican Bar Association at the St, I eeting, is 
president: 

l The number of members for 1925 $24 
Notwithstanding losses by death a1 resignat 
the number of members now is 468 

2. The publication for the vear 192 vas to 
have been Volume IX. of the Year Bool 
Il, edited by Mr. G. J. Turner, being ime 42 of 
the Society's publications. The Court regret that 
the Editor was unable to complete the volume in 
time to issue 1t in 1925 It Ss, howe eT ( l 
pleted, and will be issued shortly 

3. The Council have in the P1 ume of 
Year Books of Edward II, which be Volume 
XI\ part 2, of the Year Book Series | Mr. W 
Bolland. This will be the volume for the vear. The 
Council also have in the Press the ] herum 
of Vacarius edited by Professor de Zuluet 

+. Provisional arrangements have been made 
for further publications, viz. a volume of “Select 
| cclesiastic il Pleas,” by Profess rT eltine at d 


Mr. Hilary Jenkinson: a volume of “Select ] 


{ 
from tl Pleas,” by Mi H iry Jenk 


e Exchequer of 
” “ md 7 
volume of Ssetect ( 


e II, by Mrs. E. E. Watkins: a vol 


imson;, a 


ses 


chant,” Volun 


ume of “Year Books of Edward IV,” Mr. W. ( 
Bolland; and another such volume \ s N. Neil 
son 

5. The Council are proposing to issue as an 
extra volume a new edition of Selden’s “Table 
Talk,” based on a specially good MS nging to 


the Honourable Society of Lincal 

6. The period of office of P: tney 
S. Kenny having expired, the Cour | ‘ mi 
nated in his place Profess W. S. Holdsw 
} 3 } } Lendl : nt 1 + 4 4 . 
\.C., who has kindly consented t icce ne ice 























CURRENT LEGISLATION 


Recent Legislation Affecting Carriers by Motor 





By STERLING PIERSON 


H] ent of the motor bus as a rival of trans- 

: rtat y rail has created a new problem for 
legislatures ost of constructing and 
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statute applicable to any transportation company 
carrying persons or property for compensation 
“over any public highway in this state between 
fixed termini or over a regular route, and not oper: 
ating exclusively within the limits of an incorpo- 
rated city or town,” required every such company, 
whether or not competing with an existing carrier, 
to obtain a certificate of convenience and necessity 
from the Railroad Commission before engaging in 
business. The Commission was authorized to fix 
the rates of such companies, regulate their accounts 
and require the periodical filing of financial reports, 
and also to supervise the issuance of securities by 
carriers subject to the act. Washington in 1921 
adopted a similar statute providing for the regu- 
lation of motor transportation companies.’ This 
law required such companies to obtain a certificate 
of public convenience and necessity as a condition 
precedent to entering upon competition with an 
existing carrier, and provided that the Commission 
should grant such a_ certificate only when it 
appeared that the established service was not pro- 
viding adequate transportation. Before receiving 
a certificate of convenience and necessity the new 
company was to file with the Commission a proper 
liability and property damage insurance policy. In 
Virginia an application for a certificate of conven- 
ience and necessity was not to be granted except 
where the public convenience was not being reason- 
ably well provided for by the existing service." The 
existence of one service was not to preclude the Com- 
mission from granting a certificate to a new appli- 
cant, but in such a case the number of vehicles to 
be operated by the new company might be limited. 

A Michigan act forbade motor vehicle carriers 
to hold themselves out as public utilities without 
first obtaining a certificate of convenience and ne- 
cessity which might be withheld wherever it ap- 
peared that the applicant would not be able to fur- 
nish adequate, safe or convenient service.’ In 
Tennessee certificates of convenience and necessity 
were required of all public utilities seeking to com- 
pete with an established business, and it was pro- 
vided that such certificates should not be granted 
unless the existing service was inadequate or the 
company maintaining that service neglected or re- 
fused to make additions to and betterments of its 
equipment to meet the public need,"® 

In 1925 at least eight states either provided for 
the first time for the regulation of motor carriers or 
further extended the application of their existing 
statutes." In Indiana no certificate of convenience 
and necessity is to be issued until after a public 


6. Cal, Codes and Gen. Laws (Deering Cons. Supy 1917-19) 
Act 2331d 
7 Wash.. Laws (1921) «. 59 
8. Va. Gen. Laws (1973) c. 90A 
Mich.. Acts (1922) No. 209 
10 Tenn Acts (1923) c¢. 87 
17 1926 Report of the Committee on Noteworthy Changes in 


Statute Law, page 17 
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hearing and a consideration by the Public Service 
Commission of the service rendered by existing mo- 
tor vehicle common carriers in the territory in 
which the applicant proposes to operate.’* Such a 
certificate may be sold, assigned, leased, bequeathed 
or transferred with the approval of the Commission. 
In order that there may be no doubt as to the legis- 
lature’s intention to permit a private party injured 
by violation of the statute to enforce its provisions, 
it was expressly stated that “All legal and equitable 
remedies of a civil nature to enforce the provisions 
of this act may be used by said commission 
or any person or corporation having a special in- 
terest in such enforcement.” The Minnesota statute 
provides that operators of motor vehicles engaged 
in public service may be required by the Railroad 
Commission to install proper safety and automatic 
speed checking devices in their equipment, and to 
construct suitable depots or waiting rooms for 
passengers at any point on the highway traversed 
by such carriers..* The Commission, in passing 
upon applications for certificates of cenvenience and 
necessity, is to give reasonable consideration to the 
existing service operated by any railroad, the effect 
the proposed service would have upon other forms 
of transportation service which are essential and 
indispensable to the communities to be affected by 
the proposed service, and the effect which the 
authorization of the new route would have upon 
the excess cost of maintaining the highways over 
which the route is to run. A carrier which has 
obtained a certificate of convenience and necessity 
may not thereafter discontinue its service without 
the consent and approval of the commission. Where 
a petition for a certificate has been denied in whole 
or in part, no new application by the same applicant 
is to be entertained by the commission within one 
year from the date of the order entered in connec- 
tion with the first application unless it appears that 
there has been a material change in the transporta- 
tion needs of the communities which would be af- 
fected by the proposed service. Minnesota™ and 
Oregon" recognize the difficulties which the com 
merce clause raises in connection with attempted 
regulation of motor vehicles in interstate commerce, 
and provide that their respective statutes shall not 
apply or be construed to apply to interstate com 
merce, except so far as permitted under the provi- 
sions of the Constitution and Acts of Congress. 
The South Dakota law vests in the Board of Rail- 
road Commissioners power to regulate the prop- 
erties, facilities, operations, accounts, service, prac 
tices, affairs and safety of operations of all com- 
mon motor carriers, and provides for the usual cer- 
tificate of convenience and necessity."* A provision 
which is interesting as indicating the tendency to 
protect the established carriers is that declaring 
that “If a conflict should arise between carriers de- 
siring to operate over the same route, where public 
convenience and necessity is shown, due considera- 
tion shall be given by the Board to the length of 
time that any applicant has been in business, the 
kind and character of service rendered and the 
amount of capital invested.” The South Carolina 
act is one of the most complicated thus far enacted. 
It provides for four separate classes of certificates, 


12. Ind., Acts (1925) p. 138 
18. Minn., Laws (1925) « 

14. Id 

15. Ore., Acts (1925) 220 
16. S. D., Laws (1925) 24 











varying with the type of business and the method 
of solicitation.” 

The exemptions provided for by the various 
statutes furnish interesting illustrations of the con- 
trasting economic interests of different communi- 
ties. Taxicabs, hotel and sightseeing buses are 
quite generally exempted. The Virginia law does 
not apply to motor vehicles engaged exclusively in 
“transporting persons to or from schools, Sunday 
schools, church or religious services, or to or from 
picnics upon special pre-arranged excursions.” 
South Carolina has a similar provision. Minnesota 
exempts motor vehicles used by any transportation 
company exclusively in transporting agricultural, 
horticultural, dairy or other farm products from the 
point of production to the primary market. In South 
Carolina lumber dealers engaged in transporting 
lumber and logs from the forests to the shipping 
point are not subject to regulation. 

It has sometimes been said that a certificate of 
public convenience and necessity is really nothing 
more than a motor bus license, but a study of the 
decisions with respect to the rights of the holders 
of such certificates indicates that this point of view 
is not wholly accurate, as the certificate holder has 
rights not accorded a mere licensee. It has gen- 
erally been held that the administrative body is- 
suing such certificates may, upon the complaint of 
the holder of a certificate, enjoin the operation of 
routes by carriers not possessing a certificate.** In 
the absence of a specific statutory authorization, 
however, there has been considerable doubt as to 
the right of a certificate holder to enjoin his com- 
petitors from operating without a certificate. The 
general trend of authority has been toward granting 
injunctive relief in such cases, although there has 
been no unanimity of opinion as to the reasons for 
doing so.*® In several New York cases the plaintiffs 
based their petitions upon the principle that the op- 
eration of bus routes by competitors having no 
certificates amounted to illegal and unfair competi- 
tion.” In a Washington case in which one bus 
operator sued another to enjoin him from further 
operation in violation of the Washington statute 
and to recover damages incurred as a result of past 
operation, the court gave judgment for the plaintiff 
on the ground that the maintenance of a bus line in 
violation of the statute regulating that business 
amounted to maintaining a nuisance per se.” It 
seems that in Washington mere competition will 
be enjoined even though the competitor makes no 
charge for his services, the theory being that the 
detriment to the existing carrier’s business creates a 
cause of action, regardless of the fact that the 
competitor makes no profit.*? 

These cases seem to indicate that the courts are 
considering such certificates more as franchise than 
as mere licenses. This thought was expressed in a 
decision of the Supreme Court of Appeals of West 
Virginia in a case involving an application by a 
certificate holder for an injunction restraining the 
illegal operation of competing bus line in which the 
court said, referring to the certificate of convenience 


17. S. C., Acts (1925) No. 170 
18 Public Service Commission v. Hurtean 191 91 Misc. 432 
19. United Traction Co. v. Smith (1921) 115 Mise. 73: Poca 


hontas Power Co. v. Calloway (Sup. Ct. of Appls. W. Va. 1925) 130 
S. E. 468; Princeton Power Co. v. Calloway (Sup. Ct. of Appls. W. Va 
1925) 128 S. E. 89; Public Utilities Commission v. Garviloch (Utah 
1919) 181 Pac. 272. 

20. See, supra, footnote 19; Niagara Gorge | Co. v. Gaiset 
(1919) 109 Mis. 38 

21 Northern Pacific 

22. Davis & Banker 


4 v. Schoenfeldt (1923) 213 Pac. 2 
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v Nickell (Wash. 1923) 218 Pac. 198 
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professing public service by re- 

e of making private contracts in an 
without professing to be engaged in 


yr the provision of the statutes 
must be impressed with the in- 

the tests laid down by the legislators 
administrative bodies determin- 
ublic convenience and necessity re- 
r of a new service This in- 
reated the likelihood that disappointed 
1 seek a judicial review of the find- 


strative authorities. It is inter- 
ew of the case in which the courts 
circumstances alleged to warrant 
certificate of convenience and 

rt refused to reverse the decision 

es Commission denying a cer- 
nt proposing to operate along 
erved by two other motor bus lines, 
lroad, and by two steam railroads, 


to the fact that authorization of 
ight result in the discontinuance 
( e further crippling of 
fitable service of the interurban 
Even though all the testimony 
¢ upon an application for a cer- 
effect that additional service is re- 


SSI may draw its own conclusions 
vn Opinions as to the existence or 
he public convenience and neces- 


llinois case the court refused to 
tention that. inasmuch as the appli- 

a smaller fare than a street rail- 
ion in the same territory, 





it the public convenience and neces- 
120 S } 4 
16 N. E. 808: Red Rall 
« 2d ( 
‘ Stat California 
i ' (vhs 





[LEGISLATION AFFECTING CARRIERS BY Motor 


sity demanded the granting of the application.* 
In Rapid Ry v. Michigan Public Utilities Comm., the 
court was called upon to review the Commission’s 
action in granting a certificate to a motor carrier to 


a licensee operating 


magazine, and 
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route almost identical with that 


traveled by an existing street railway line.*’ It was 
held that the discretion of the Commission should 
be limited to determining whether public conveni- 
ence and necessity existed with respect to motor 
transportation, and the fact of the existence of an 


should not have influenced the 


Commission’s judgment. In last analysis the courts 
and administrative bodies must be governed by the 
peculiar circumstances of each case rather than by 
general principles or rules of law. 

The two recent decisions of the Supreme Court 
declaring that motor carriers engaged in interstate 
commerce may not be required to obtain certificates 
of convenience and necessity have left such carriers 
in the happy position of being able to compete with 
carriers by rail without being subject to the super- 
vision and regulation existing with respect to rail- 
the economic policy behind these 
statutes proves sound it may be that Congress 
eventually will be called upon to authorize the In- 
terstate Commerce Commission to supervise the 
new type of carrier, in order to protect the inter- 
ests of interstate rail carriers. 

Suburban Transp. Co. v. Chicago & W. T. Ry. (Ill 
1933) 196 N. W. 518 
Kuykendall (1925) 267 U. S 302, passing upon 


Bush Co. v. Maloy (1925) 267 U. S. 317, passing 
statute. 


Jefferson on Draftsmanship 


In the execution of my part I thought 
it material not to vary the diction of the ancient 
statutes by modernizing it, nor to give rise to new 
questions by new expressions. The text of these 
statutes had been so fully explained and defined by 
numerous adjudications, as scarcely even now to 
produce a question in our courts. I thought it 
would be useful also, in all new draughts, to reform 
the style of the later British statutes, and of our 
own acts of assembly, which from their verbosity, 
their endless tautologies, their involutions of case 
within case, and parenthesis within parenthesis, and 
their multiplied efforts at certainty by saids and 
aforesaids, or by ors and by ands, to make them 
more plain, do really render them more perplexed 
and incomprehensible, not only to common readers, 
but to the lawyers themselves.”"—The Works of 
Thomas Jefferson, First Volume, p. 69. 


Annual Convention of Women Lawyers’ 


Association 


On September 1, 1926, there will be held in 


the annual convention of the 


Women Lawyers’ Association. At that time the 
name of the organization is to be changed to Na- 
tional Women Lawyers’ Association, and a more 
definite organization is contemplated of the State 
Local Councils. 

The association was organized in 1899 and now 


forty-two states, publishes its 


follows a study program between 
annual meetings, with discussion of topics of na 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent Books 


Rudolf Stammiler 
Husik. With a Translator’s 
\ppendices by Francois Geny 
Modern Legal Philosophy Series. 
New York: The Macmillan Co., 1925, Pp. XLI, 
316, $6 The appearance in this volume of the trans 
lation of Stammler’s “Die Lehre von dem Richtigen 
Rechte,” Berlin, 1902, makes available for English 
readers an earlier statement of the author’s famous 
theory of justice, which is perhaps the most noteworthy 
contribution to the subject made in this century. In 
his “Fundamental Tendencies in Modern Jurispru 
dence’ is to be found a later formulation of the same 
theory. His “Lehrbuch der Rechtsphilosophie” pub 
lished in 1922 1 and succinct account of his 
matured doctrine. This volume was written for the 
use of students and contains full citations of the author 
ities. Unfortunately it has not yet been translated into 
English 
In order to understand the 
idealism of Rudolf Stammler on 
The Berlin professor may properly be con 
»ocrates 


HE: Theory of Justice by 
Translated by Isaac 
Introduction, and 


and John C. H. Wu. 


, gives a luci 


Neo-Kantian juristic 
must go back to 
Socrates 
sidered the third in the great triumvirate 
Kant—Stammler 
underlying all the processes of thought, Socrates said 
“You know that when the geometricians talk about 
circles, they are not thinking about the figures which 
they draw but about the originals, not about any par 
ticular circle but about the absolute circle which one 
can see only with the eye of thought.” This something, 
visible only to the eye of thought, is the “idea.” It 
is what the modern philosophers would call a mathe 
matical absolute, which every conceivable intelligence, 
eveywhere, at all times, must think, if one thinks about 
the subject at all. This conception of the idea as 
formulated by Socrates was translated by Cicero with 
the word forma. The mediaevalists used as its equiva 
lent the term essens, the something that really is 
Stammler says that the “Idee der Gerechtigkeit,” “the 
idea of justice,” is one of the conceptions of uncon 
ditioned universal validity with which the philosophy 
of law deals.’ 

The idea of justice is then the 


In his discussion of the conception 


juristic absolute, 
analogous to the idea of circle in mathematics. Any 
actual law is but an approximation to the idea of jus 
tice, just as any circle drawn by us is but an approxi 
mation to the ideal circle which exists, as Plato says, 
only in the mind of the God. The indestructible foun- 
dations laid down by the Greeks for mathematics were 


available also for the science of ethics, according to 





1 See 21 Mich. Law Review f 

2 Plato's Republ VI 1 cf Ferr S ectures n Greek 
Philosophy”, p. 316 
Cf, Lehrbu ler R hilosoy ». 1 





Stammiler.* 
presented by Socrates “that one can pro 
content of an aspiration is right or not.” The sci 
ence of ethics, and of law as well, is t 
upon a theory as indisputable as is that of the science 
of mathematics 

The second one of this great triumvirate—Kant 
demanded a clear understanding of the conditions neces 
sary to attain universally valid principles. And although 
“Kant did not carry through consistently in matters 
of law and justice the remarkable work he accomplished 
for natural 
juristic idealist he further developed the conception of 
the “idea” as laid down by Socrates, and in Stammler 
we find it brought to its perfect form 

Kant has defined justice as “the sum of the cir- 
cumstances under which the will of the one may be 
reconciled with the will of the other in accord: 
a universal® rule of freedom.” According to 
ler’ the critical theory of law distinguishes: (1) be 
tween form and matter; (2) between “notion” and 
“idea.”” Form is Stammler’s juristic absolute. He de 
fines it as a “uniformly determining method of order 
1 tellectual pos- 


He quotes with approval the proposition 
whether the 


ere fi re based 


science and ethics,”*® nevertheless as a 


unce with 
Stamm 


ing.” by which we set in order ou 


sessions, which constitute the matter of our conceptions 
This “uniform method of ordering’ is tor jurist 
thinking the analogue of the Socratic mathematical con 
ception of circle. It is the ideal to which we must 


ever approximate 

The pure forms of legal speculation are the “no 
tion of law’ and the “idea of justice.”* The notion of 
law is the mental representation of the common ele- 
ment in individual isolated objects. Law is thus dis- 
tinguished from other fields of knowledge: e. g., ethics, 
in that it has in it an element common to every legal 
rule but distinct from the element common to every 
ethical rule 

\s defined by Stammler, Justice’ is the 
tion of perfect harmony in the infinite whole of all 
conceivable will contents. The content of a particular 
law would then be fundamentally right, if it fitted har 
moniously, as far as one can see into that totality of 
aims.”” This conception of perfect harmony in the ideal 
of justice is common to Kant and to Stammler, but 
Stammler looks at the ideal as a social ideal, while Kant 
never got beyond an individualistic conception.’ Stamm 
ler’s ideal of collective life is however far beyond that of 


‘concep- 


4 ( 21, Mic Law Rev. 879 
Ibid. ¢ R80 
¢ Metaphysische Anfangsgruende ler R tslehre Fis t 
“allgemein” w 5 ¢ 


XXXIII The original uses 
rere translated as universal 
7 21 Mich. Law Rev. pp. 881, 882 
8 Ibid. p. 884, Cf. p. 640 
Ibid. p. 887 
10 See Pound, The Scope and Purpose . gical Ju 


ence n 25 Harv. Law Rev. 14 
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Jhering had indeed gone beyond the 
nception of Bentham and the early 
utilitarians. I was for Jhering"* “a social force cre- 
ited by society, and to be used for the benefit of the 
only in so far as the interest of the 
les with the interest of society.” But 


1S predecess rs 


lividualistic 


individual intere 
ndividual coit 


[hering’s “‘purpose”’ was no more than the causa finalis 
f Aristotle It was at best a generality, while 
Stammler’s “Idee der Gerechtigkeit” is the causa for- 
malis vel essentialis, a true universal. 

Stammler further defines justice’® as the “direct- 
ing of a particular legal volition according to the con- 


This legal volition 
ing the purposes of individuals as recip- 
means for one another. The purpose of one 
of furthering the purpose of another 
and vice ve? This reciprocal combination of pur- 
i ve in character and as such it is simply 
an idea. It has never been and never will be experi- 
enced. It is simply star on which the 
gaze, not to reach it and land there, 
raft by it through weather fair and 


ception of a pertect community 


uims at combi 


rocal 


eecomes a ni 
pose 1S obiecti 


“the pole 
mariner fixes 
ut to steet 
foul.” 

This cor 


Platonic ide 


tion is an advance upon the Socratic- 
that it is not and cannot be an object 
f sense.** It is a pure form. As such it approaches 
even more closely to a mathematical absolute than does 
the Platoni eption. On the other hand the con- 
ception of a perfect community gives to this ideal its 
sociological significance. Kant had balanced individual 
other individual interests. Stammler 
the need “of adjusting the indi- 
vidual purpose of the community.”’® 
Stammler’s great contributions here are then: (1) 
that ified and intensified the conception of 
the “idea,” and (2) that he constantly the 
fact that his 

In the opet 
Stammler mal 
cept of just 


interests agall 
is ever emphasizing 
} 


desire to the 


he has clat 
stresses 
a social ideal 
ing chapter of his Theory of Justice’ 
clear the distinctions between his con- 
law and kindred conceptions that are often 
confused with it wn to wonderful ad- 
vantage his skill In distinguish- 
ing just law from positive law he says, “Just law does 
not stand outside of positive law as 2 kind of norm 
with non-legal requirements ; Just law is positive 
law whose content has certain objective qualities. It 
applies to all past, present and future. It denotes 
a critical treatment of a historically growing content, 
lassifes it systematically as just or 


iJ 


Here is sh« 
as an analytic jurist 


{ 


in so far 
unjust.” 

In his 
dwells upon 
old distinctior 
as external, he 
but this gives 


fferentiation of just law from ethics’? he 
he social characteristic of just law. The 
between ethics as internal and legality 
ys, is clear and has long been observed, 
us only a suggestion of the difference. 
Che more significant distinction according to Stammler 
is that “Ethi theory is concerned with the purity of 
thought, with the perfection of the inner life; just law 


denotes a content of will which determines in well- 
founded fas external behavior. Hence the dif- 
ference between them lies not in a certain content of 


but in the difference of manner in which 
The former seeks 


this or that act 
the desire for justice presents itself 


to realize the good intention of the individual man; 
Law i } I XIX 
» = Analyt L. 1 x 
M Law Rev. p. 889. Cf. also p. 640 


be ited hereafter as 





the latter aims to effect justice in the external life of 
society.””*® 

Stammler takes exception to the theories of the 
old law of nature school’® in that its exponents “all 
undertake by their own method of argument to out- 
line an ideal legal code whose content shall be un- 
changeable and absolutely valid.” His purpose on the 
other hand is to find “a universally valid formal method 
by means of which the necessarily changing material 
of empirically conditioned legal rules may be so worked 
out, judged and determined that it shall have the qual 
ity of objective justice.” 

In distinguishing just law from grace*® Stammler 
defines grace as “a special method adopted by legis 
lation to arrive at results that are objectively justified 
Grace is the exercise of just law without legal com 
pulsion upon the basis of ethical duty. 

In the last chapter of this section of the book 
Stammler distinguishes a number of uncritical concep- 
tions of law from the conception of just law. Of these, 
the first four; namely, the natural feeling of right, 
the feeling of right in the national soul, ideas preva- 
lent in a legal community and the morality of the 
classes, fall short of being just law because each is a 
generality of more or less comprehensive scope, while 
just law is an absolute, a conception of “unconditioned 
universal validity.” 

It seems plain from Geny’s criticism of Stammler, 
on page 549, that he does not see clearly how Stamm 
ler passes from the “idea” of just law through his 
famous “principles” of just law and then through his 
“model” of just law to the practice of just law in its 
specific applications. Possibly the solution of the diffi- 
culty is to be found in Stammler’s statement*' “that 
the concept of form can reappear many times in the 
course of the discussion of the same thing. The gen- 
eral ‘notion’ of contract of sale is the logical pre- 
requisite of each and every sale, so that, in the latter, 
one is able to distinguish clearly form and matter 
But the ‘notion’ contract of sale is subordinate to the 
general mental representation of contract, and this, 
like all particular ‘legal’ representations, is, in the final 
analysis, subordinate to the conception of law in gen- 
eral. Thus the formal, that is, the logically condition- 
ing elements of a conception, may be subdivided into 
limited forms and pure forms. The former are such 
as are dependent on other higher forms. We have 
this kind of form whenever a sensibly perceivable ob- 
ject is included in their mental representation. The 
pure forms, on the other hand, are nothing but con- 
ceptual methods of ordering. Among them are to 
be reckoned the conceptions of law and justice.” 

Just as Stammler passes from “law,” which is a 
pure form, through “contract,” a limited form, and 
then through “contract of sale,” again a limited form, 
to the application in a particular case, which is the 
“materia”; so in like manner he passes from the “idea 
of just law,” a pure form, through the “principle of 
just law,” a limited form, then through “the model 
of just law,” again a limited form, to the application 
in a particular case, the “materia.” 

In passing from the “idea” of justice to its appli- 
cation in a particular case, our first step brings us to 
Stammier’s famous principles of just law. These he 
says “emanate from the idea of just law, which they 
are intended to realize and make supreme.’** These 
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principles are not to be gathered from haphazard his- 
torical observation, else we reach such a result as 
did Ulpian in his suum cuique tribuere, which is not 
a true universal but rather a broad generalization. 

In deriving his principles of just law Stammler 
says, “Every individual living in society must be viewed 
from two standpoints (1) from that “of the indi 
vidual qua individual” or (2) from that of “the com- 
munity of individuals and their common aims.” The 
first “lays stress upon the respect due the individual 
in his specific right volition, whereas the second in 
sists on the ideal of a social community and mutual 
participation.” We thus arrive at the two principles: 


may 


(1) The principle of respect, (2) The principle of 
participation. ‘Each of these two presents itself in 
two aspects requiring distinct treatment. The subdi- 
visions of the principle of respect are, (1) One’s 


will must not be subjected to the arbitrary control of 


another will. (2) Every legal claim may exist only 
in the sense that the person obliged can still be a 
fellow creature. The principle of participation has 


likewise a double aspect: (1) One legally united to 
a community may not be arbitrarily excluded there- 
from. (2) Every legally conferred power of control 
can be justified only when the individual subject thereto 
can yet exist as a fellow creature 

It should be noted that Stammler says of the two 
so-called “principles” of respect and participation that 
“their validity is absolutely universal and applicable 
to all law.” “They emanate from the idea of just 
law which they are intended to realize and make su 
preme.”’ He thus makes it perfectly plain that they 
are true “forms” in the technical sense of that term, 
but, and this is the significant point, they “are de 
pendent on other higher forms; 1. e., they are “limited 
forms”** which we have “whenever a sensibly perceiv- 
able object is included in their mental representation.” 

Stammler tells us that these principles “can not 
in themselves take up directly and immediately the 
manifold and concrete legal material and work it up 
in accordance with their They are only the 
first “step in our progress from the concept of the 
social ideal to the historical regulations of law.” 

The second step in the progress from the idea of 
justice to its application in the particular case, is pre 
sented by Stammler in his discussion of “The Model 
of Just Law’’*®® (“Das Vorbild des Richtigen Rechts”’) 
He defines his model of just law as “a unitary method 
of subsuming doubtful questions of right conduct un- 
der the social ideal and its principles.” He savs this 
“model of just law must universal.” It 
is entirely distinct from the peculiar characteristics of 
empirical material. It springs from the idea of 
law itself and is a link “between the social 
ideal and its principles on the one hand and the mani 
fold legally ordered life of man on the other.” 

“The model of just law is the conception of a.spe- 
cial community among those must be controlled 
and determined according to the principles of just law.” 
We need the conception of “a special community of 
men fighting for their personal interests, to serve as 
a basis for the realization of the principles of just law 
This special community is a “theoretical means to aid 
us in subordinating a concrete material to the abstract 
principle cf just law.” “The parties disputing must 
be mentally a special community and in 


idea.” 


itself be a 


just 


connecting 


who 


1 


fashioned into 


23. Ibid. pp. 161-166 
24 Cf. supra, Note 21 
“Tustice” pr 211-2 
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defining and adjusting it we must ke 
principles of just law.” 


\s Stammler emphasizes the fact that the uni 


versal, “form,” is present alike in the “idea,” the 
“principle” and the “model” of just law, and as the 
“idea” is one of the pure forms of juristic thinking, 
the other two must stand in the re 1 f limited 
forms to the “idea.” In each of the two a “sensibly 
perceivable object is included in the mental representa 
tion.” In the “principle” this is the individual and 
the social group, and within the cial group is the 
“special community’? which is the characteristic mark 
of the “model” of just law. Che universal, present 
in the “idea” of just law, appears also in the “prin 
ciples” of just law, though as a /imited and not as a 


pure form and is present too as a limited form in the 


“model” of just law. We pass from the “idea” of 
just through the “principles” of just law and then 
through the “model” of just law to the application of 


just law, in the practice of just law 


Stammiler says “the practice of just law is related 
to its method as the art of surveying to geometry.’ 
We therefore have in the method of just law the jur 
istic absolute, of unconditioned, universal validity, as 
in geometry we have the mathematical absolute whicl 
has a like character. 

he most interesting part of Stammler’s discus 
sion of the application of just law in practice is pet 
haps, for the American jurist at least, his chapter o1 


the Limits of Freedom of Contract He irts here 
with the proposition laid down in the XII Tables that 
“what one has announced by word of mouth, is law.’ 


He knows of only one other enunciation of this as 
1 


broad principle appearing in a basic constitutional docu- 


ment; namely that in Art. I, Sec. XI, of our Consti- 

tution, “No State shall make a law im- 

pairing the obligation of contract Inasmuch as n 

one has as yet shown the right manner of determining 
] } 


the method of the application of this principle, he 


that in defining “the limits of freedom of contract 
we are dealing with the proper application of a legal 
norm.” Further, “that the only norm which may be 
properly selected here as the highest rinciple is the 
idea of just law.” A single application to a specific 
case may be taken as an illustration of his method 
In the case of Stik v. Myrick a master of a 
ship promised a sailor extra compensation for a return 
voyage, the sailor having already signed a contract 
for the voyage out and return It was held in an 
action on the second promise that ther id be no 


recovery, because there was no consideration for the 
promise to do what one was already bound to do for 
proper consideration. Stammler reaches the same con 
clusion on this point as does the English court, though 
he reaches it by an entirely different « irse of reason 
ing. lis argument is as follows “Your obligation 


resulting from legal transactions must not 
to just law. But it would be opposed to it, if 


could let another bind himself by law to promise 


be of posed 
person 

him 
compensation for fulfilling just law; because by recog 
nizing such an obligation we in reality regard the com 


mand of just law as dependent upon a person’s choice 


It will be readily seen that the solution put for- 
ward by the English Court rests upon a “principle” as 
de ned by Pound It is a general nclusion used as 


a major premise to reach a solution in the particular 


case Consideration is defined is “detriment to the 
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promisee.” As one can suffer no detriment in doing 
what he has already promised to do for a sufficient con- 
sideration, no obligation arises from the second promise 
by which the promisee may be bound. On the other 
hand, Stammler’s solution rests on the application of a 
norm or standard, which has been defined as “a means 
of reaching conclusions.” Here we are applying the 
standard of just law and: would not be in accordance 
with such a standard f ne to receive “compensation 
for fulfilling just law.’ 

It will be seen that the solution of this problem 
as worked out by Stammler is in harmony with the 
theory of contract as laid down in the German Civil 
Code*®, Articles 145 and 151, and is in accord also 
with the suggestion of Pound*® that those promises 
should be enforced “which a reasonable man in the 
position of the promisee would believe to have been 
made deliberately with intent to assume a binding re- 
lation.” 

It may be said in conclusion that Stammler’s 
Theory of Justice is not a book to be read while lolling 
in an easy chair. One must get it between his elbows 
on a hard table top. But like most difficult tasks the 
results are abundantly worth the effort. The idea of 
justice so carefully clarified and simplified by Stamm- 
ler gives us a true universal standard of justice, to 
which all laws may be made to conform, and under 
the inspiration of this ideal we may make a fresh start 
on the difficult task of the present day; namely, the 
restatement of our law in a consistent and understand- 
able form Josepn H. Drake. 

University of Michigan. 

The Branch Banking Question by Ch. W. Collins. 
New York: Macmillan & Company. Pp. 182. $1.75. 
The title of the book explains its subject matter. In 
straightforward, nontechnical language the author tells 
what the legal status of branch banking, both state 
and national, is. Incidentally he makes clear the dis- 
tinction, both legal and economic, between a real branch 
bank, exercising all the furictions of a bank, and a 
mere branch office limited in its activities to receiving 
deposits and cashing checks. Only to a very small 
degree do the same arguments, pro and con, apply to 
both alike, although in popular thought they are often 
not merely confused but considered as identical. The 
legal exposition includes such recent developments as 
the McFadden-Pepper bill and the Hull amendments 
to it. It is so clearly put that one regrets the author’s 
failure to do more than give the barest outline of the 
economic advantages and disadvantages of branch bank- 
ing. Surely his treatment of the problem's non-legal 
side would have been no less informative. 


29. German Civil Code, Art. 145. “If a person offers to another 
the making of a contract he is bound by the offer.” Art. 151 “A con 
tract is concluded by the acceptance of an offer.” 

30. Introduction to the Philosophy of Law, p. 282 


In Annotated Forms of Agreement (New York: 
Prentice-Hall, Inc. Pp. 919. $10.00). Saul Gordon 
has made a useful addition to the form books already 
obtainable. The present volume’ is not confined, as 
the name would seem to indicate, to the agreements 
themselves, which both parties were destined to sign. 
It also includes other documents, of a unilateral nature 
but which grow out of such agreements. A noteworthy 
feature is that the reader is not asked to take any form 
on faith; each is introduced by a note giving its ante- 
cedents. Usually this is to a case in which the form in 
question was involved directly or indirectly in litigation 
and therefore presumably proved its worth. To a sur- 
prising extent these are very recent cases; indeed the 
agreements at once suggest their close connection with 
the most modern business problems (witness the ten 
opening forms dealing with advertising display). One 
criticism, however, is in point. The statement is prom- 
inently made that the forms are valid as guides in any 
State in the Union. This may well be true but the 
cases cited (about 402 in all) show a remarkable geo- 
graphic distribution. Two hundred and seventy-four are 
from New York (many from the subordinate courts) 
and only 128 from all other jurisdictions. Of these the 
Federal Courts (including the Supreme Court) get 
thirty, Michigan eleven, Massachusetts nine, Louisiana 
eight and so on down. Illinois’ Supreme Court con- 
tributes two. So far as New York views are also 
the views held elsewhere all this does no harm. So 
far as there may be (and often is) a divergence there 
is the danger that the author may have so concentrated 
on New York law as to have assumed that what it 
permitted would do equally well elsewhere, without 
being aware of such divergence. 


Matthew Bender and Company, Albany, New 
York, are the publishers of an American Prohibition 
Digest (pp. 389, $5.00), covering federal and state 
cases decided from Oct., 1924, to Oct., 1925, that 
deal in any way with prohibition. It is planned to issue 
an annual volume to keep material up to date. The 
book thus forms a supplement to Blakemore on Pro- 
hibition, Mr. Blakemore being in fact the editor of 
the present digest. While the cases are arranged un- 
der the sections of the Volstead Act that they deal 
with, this has not prevented the editor from including 
several branch subjects which strictly speaking are 
not germane to the Act but whose presence makes the 
book distinctly more useful to the reader; such for 
example are the cases on carrying concealed weapons. 
The book seems well calculated to accomplish its pur- 
pose of bringing together in one mass the new author- 
ities in its particular subject. 

E. W. PutrKAMMER. 


1. A reprint, apparently unchanged in contents, of a book originally 
published in 1923. 


Leading Articles in Current Law Reviews 


Boston University Law Review, June (Boston, 
Mass. )—City Planning and the Constitution, by Philip 
Nicholas; Shakespeare and the Young Lawyer, by 
John E. Hannigan; Masters in Chancery in Massachu- 
setts, by Bernard Ginsbury. 

Columbia Law Review, May (Columbia Univer- 
sity, New York)—Technical Rules of Evidence, by 
Irving Lehman ; Commerce, Congress and the Supreme 





Court, 1922-1925, II, by Thomas Reed Powell; Non- 
Binding Promises as Consideration, by Arthur L. Cor- 
bin; Money as a Device for Measuring Value, by 
Simon H. Rifkind. 

Columbia Law Review, June (Columbia Univer- 
sity, New York City)—Ralph Waldo Gifford, by Har- 
lan Fiske Stone; The Senate Reservations and the 
Advisory Opinions of the Permanent Court of Inter- 
national Justice, by David Hunter Miller ; New York 
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Trusts to Apply Rents During a Minority After Two 
Lives, by Stewart Chaplin; Acceptances and Promises 
to Accept, by Herman N. Ginkelstein 

Harvard Law Review, May (Cambridge, Mass. ) 
Problems of Foreign Administration, by Herbert F 
Goodrich; Judicial Review of Social Policy in Eng- 
land, by Harold J. Laski; Negligence, Inadvertence 
and Indifference; The Relation of Mental States to 
Negligence, by Henry W. Edgerton. 

Illinois Law Review, May (Chicago )—Execution 
of Foreign Judgments, by John H. Wigmore; Legisla 
tive Program for Illinois Cities, by Francis X. Busch ; 
Disparagement of Property, by Benjamin Wham. 

Towa Law Review, April (lowa City, Iowa) 
Jurisdiction Over Partnerships, Nonpartnership Asso- 
ciations, and Joint Debtors, by Donald D. Holdoegel ; 
The Duty of the Lawyer to the Court, by Joseph | 
Brody. 

California Law Review, May (Berkeley, Cal.) 
Account Books in California, by Clarke B. Whittier ; 
The Recording of Acts and Titles by Adverse Pos- 
session and Prescription, by W. W. Ferrier, Jr.; Leg 
islative Bill Drafting (Part 1), by Paul Mason. 

Virginia Law Review, May (Charlottesville, Va.) 
—The Legal Nature of Legislative Rules of Procedure, 
by R. K. Gooch; Supreme Court Condonations and 
Condemnations of Discriminatory State Taxation, 1922 
1925, II, by Thomas Reed Powell; Responsibility of 
Corporate Control, by Lewis C. Williams. 

Virginia Law Review, June (Charlottesville, Va.) 

The Power of the United States to Alienate Federal 
Territory, with Special Reference to the Philippines, 
by Juan Ventemilla; Religious Freedom, by W. B 
Swaney; Mandamus to Restore Academic Privileges, 
by Isaac A. Pennypacker. 

University of Pennsylvania Law Review, June 
(Philadelphia, Pa.)—The Legislation of Hadrian, by 
P. E. Corbett; The Recent Property Legislation in 
England, by G. C. Cheshire; Power of Legislative 
Bodies to Punish for Contempt (concluded), by ( 
S. Potts. ; 

Canadiax Bar Review, May (Toronto, Ont.) 
Stare Decisis, by E. K. Williams; The Progressive 
Codification of International Law, by Norman Mac 
Kenzie; Finality of Privy Council Decisions, by W 
E. Raney; The Law of Real Property in Newfound 
land, by R. Gushue. 

Michigan Law Review, May (Ann Arbor, Mich.) 
—Jurisdiction Over Foreign Corporations, by Max- 
well E. Fead; Pardons in Impeachment Cases, by 
Maurice Taylor Van Hecke; The Court of Claims, 
by J. H. Toelle. 

Michigan Law Review, June (Ann Arbor, Mich.) 

Contracts to Make Testamentary Dispositions as Af 
fected by the Statute of Frauds, by Merrill I. Schnebly 
Appeal of Death and Its Abolition, by William Ren 
wick Riddell; The Doctrine of Price v. Neal, by Ralph 
W. Aigler. 

Kentucky Law Journal, May (Lexington, Ky.) 
Progress Under the Law, by Gardner K. Byers; The 
Ohio Company of Virginia, by Samuel M. Wilson; 
The Governor’s Power to Remove County Officials, 
by Charles J. Turck; Exemption of College Fraternity 
Property From Taxation, by Harlan Hobart Grooms 

The Lawyer and Banker, May-June (Detroit, 
Mich. )—Unlawful Acts not a basis for Damages ; Wills 
and Intestate Succession, by Jess G. Sutliff; Romance 
of Real Estate Titles in Texas, by Warren L. Scott; 


Common Law Trusts, by John T. Mulligan; Propet 

Record Books for Land Titles, by F. C. Hackman 
American Law Review, May-June (St. Louis 

Mo.)—Why Justice Limps in Pursuing Crime, by 


George B Rose; The Federal Trade _ommission It 
Origin, Operation and Effect, by George C. Lay; Hasty 
and Local Legislation, by Harry R. Trusler; The Func 
tion of the Lawyer, by Percy Werner; A 
the Federal Constitution, by Thomas F. Cadwalader ; 
Jurisdiction Over Nonresident Motorists, by Austin 
Wakeman Scott 

Indiana Law Journal, May (Indianapolis, Ind 
Does “Legislative Review” by Court in Appeals Fror 
Public Utility Commissions Constitute Due Process of 
Law? by Maurice H. Merrill; The Treaty-Making 
Power With Special Reference to the United States, 
by Amos S. Hershey. 

Cornell Law Quarterly, June (Ithaca, N. \ 
Codification of International Law at Geneva, 
W. Wickersham; The Extent and Delimitation of Ter 


by Geor ge 


ritorial Waters, by Henry S. Fraser; Trial of Actions 
Under the Code, by Charles E. Clark; Abandonment 
of Oil and Gas Leases, by Maurice H. Merrill; The 
New York Rule as to Nervous Shock Lyman P 
Wilson. 

Georgetown Law Journal, May Washington, 
D. C.)—Intoxicating Liquor Law, by George Cyrus 


Thorpe; Rule Against Perpetuities in the District of 
Columbia, by Clarence Milton Updegraff; Restricting 
Location of Undertaking Establishments, by D. F 
Lynch; Sanctiens and International Peace, by O. R 
McGuire 


Texas Law Review, June (Austin, Texas rhe 
Work of the Mixed Claims Commission, United States 
and Germany, by Marshall Morgan; The Problem of 
Jurisdiction, by Edson R. Sunderland; Commercial 


\rbitration in Texas, by Paul Carringto 
Varquette Law Review, June (Milwaukee, Wis 
Judge Rouget D. Marshall and the Wisconsin Chat 
ity Doctrine, by Carl Zollmann ; T 
the United States Supreme Court, by Albert K. Steb 
bins; Cruel and Inhuman Treatment as Grounds for 
Divorce, by Clifford E. McDonald 
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New York, Brentano’s, 1 W. 47th St. 


Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 

Los Angeles, Calif—The Jones Book Store, 426-428 
W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif.—Downtown Office of The Re- 
corder, 77 Sutter St. 

Detroit, Mich.—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 

Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 

Boston, Mass.—The Old Corner Book Store, 50 Brom- 
field St. 

Cincinnati, Ohio—The W. H. Anderson Company, 524 
Main St. 
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SYSTEMS OF ARKANSAS, 
AND TEXAS 


History of Period When Territory of the Three States Was Under the In 

‘i Vital Place Held by Custom of Paris in Louisiana—Its 
ranization and Procedure in Colony— 
Spanish Colonial Legal System—The Recopilacién de las Indias 


By Henry PLAucHEe Dart 
VU} the New Orleans, La.., Bar 


l 
HE « munities now called Arkansas and Louis- 
Tia 1 we linked by LaSalle in 1682 with the 
remainder of the Valley of the Mississippi as units 
the Fren olony which he named La Louisiane. 
Che abortive ttempt of the same leader in 1685 to 
found a colony on the coast of Texas checked but did 
ot destroy | h aspiration to include that region in 
e great pl t contemplated a continental colonial 
empire the heart of North America, intended to 
sustain the French against invasion of the Valley by 
England’s colonies on the east and by Spanish claim- 
nts on the th and west and intended also to create 
tage g for attacks by the French on the 
ining weal f New Spain LaSalle’s expedition 
nd the wanderings of the explorer and his followers 
ver the eastern hinterland of Texas laid the basis for 
he claim exas was part of Louisiana, asserted 
y the French Crown then and for many years there- 
ifter. This pretension was kept alive after the Cession 
of Louisiana in 1803 and its shadow was not dissipated 
until the tre between the United States and Spain 
1 1821, finally adjusted the Texas boundary as it now 
exists in relation to the rest of the Louisiana Purchase. 
In 169 nce founded the colony at Biloxi, Miss., 
s notice ti rld that she had taken physical pos- 
session of t reme southern limits of La Louisiane, 
nd she maintained this attitude notwithstanding the 
protests of Spain that the whole coast region from Flor- 
la to Mexico lay under the protection of that King- 
dom. This Spanish protest was based primarily on 
liscover lorations in Florida, and the south- 


n tier s now the United States, together 
ith like efforts west and south of Texas without how- 
ever having ysical possession of the latter. But in 
1699 the protest was better founded on the fact that 
Spain ha promptly (or as promptly as she ever 
cted) after LaSalle’s adventure, to occupy the Gulf 
Coast at Pet la and to establish missions, presidios 
ind pueblos at San Antonio and at other places in 
lexas 
The col planted by the French at Biloxi was 
in its nature military outpost and it was soon con- 


nected up with the Country of the Illinois, the northern 





limits of La Louisiane, by another series of posts, 
chiefly located along and in proximity to the Missis- 
sippi, whicl is the main highway in that era for 





the traffic, tl 
tary opel itl 


movement of population and the mili- 


the French colony \ dominating 


position in this system was the Post of the Arkansas, 
which was shed is €a 1686, thirteen years 
*A Ss ri-St 4 Cor Arkansas, Louisiana 

B tior t xarkana Arkansas-Texas, April 
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before Iberville’s arrival at Biloxi. Situated on the 
Arkansas within easy reach of the Mississippi and 
about the middle distance between the extreme limits 
of the colony, it grew in importance, especially after 
the removal of the capital to New Orleans in 1722, and 
its maintenance and protection was a necessary part of 
French military and colonial policy. It retained its 
prominence as a trading post through all subsequent 
colonial mutations, and when Spain gave up Spanish 
Luziane in 1803 the Post of the Arkansas rose quickly 
in national interest as headquarters for western fron- 
tier trade, and became one of the principal communi- 
ties in the District (afterwards Territory) of Louisi- 
ana created in 1804, when Congress sheared off the 
lower end of Old La Louisiane and called it the Terri- 
tory of Orleans. 

Not only was the Post of the Arkansas a subject 
of early concern to the French, but the whole area now 
comprised within the State of Arkansas was constantly 
exploited in France as a wonderland of gold, silver 
and precious ores and as being particularly rich in 
timber and fur-bearing animals. Its agricultural pos- 
sibilities were not overlooked and the colonization of 
that part of La Louisiane was considered even before 
the people at Versailles began to think about a City at 
the mouth of the Mississippi. Indeed, Law’s famous 
grant in 1719 of many leagues square in Arkansas 
preceded by three years the actual removal of the cap- 
ital of the colony from Biloxi to New Orleans. Prep- 
arations on a vast scale had been made by Law to colo- 
nize his domain. His scheme included the transplant- 
ing of thousands of German farmers to Arkansas and 
his arrangements were all made and several shiploads 
had arrived at Biloxi and been rerouted to his grant 
before the financial crash in 1722 ended his wonderful 
career and changed the course of history in Arkansas. 
His abandoned settlers found their way to New Or- 
leans and were there definitely located near the capital 
and became a valuable element in the population of 
that part of the colony. 

The military aspect of the first era of cclonization 
in La Louisiane gave way in 1712 to a form of govern- 
ment established in behalf of Anthony Crozat, to whom 
the colony was conceded by Louis XIV for the pur- 
pose of developing its agricultural, mineral and other 
riches. This grantee, after some years of operation, 
surrendered his grant, and a corporate overlord for the 
colony was created in 1717 under the advice of John 
Law, the financier of the Duke of Orleans, Regent of 
France during the minority of Louis XV. This cor- 
poration, called first the Company of the West and 
later the Company of the Indies, governed the colony 
for fourteen years and established it firmly in the place 








































482 AMERICAN Bar ASSOCIATION JOURNAL 








it continued to fill in North America until its division 
between England and Spain in 1762. 

The two grants, to Crozat and to the Company, 
are important to the legal historian, because through 
them the Colony was formally released from its mili- 
tary aspect and erected into a government, with all the 
paraphernalia of such institutions under the French 
method in the 18th Century, and because for the first 
time the colonists were now accorded the rights and 
privileges of French citizens. The protection of the 
law of France was extended to them and to their 
property, and among the rights thus acquired none 
were more important than the right to acquire, own and 
possess the soil of the colony in fee simple, with free- 
dom from seigneural service and a special exemption 
from taxation during the period of the company’s con- 
trol. These beginnings of civil government in La 
Louisiane have an added interest and a particular ap- 
plication here, because it was through these documents 
and the contemporary regal legislation that the law of 
the land was established and tribunals created to admin- 
ister justice in the colony. 

We have previously noted that no serious attempt 
had been made by Spain to establish its authority in 
the region now called Texas until the alarm, caused by 
LaSalle’s visit, but this quieted down when investiga- 
tion disclosed the failure of his attempt at colonization. 
The matter, however, assumed another aspect when St. 
Denis, under the commission of Governor Cadillac of 
Louisiana, found his way to the Rio Grande in 1714 
and repeated his visit in 1717. The rigorous prosec* 
tion of this affair at Mexico and the imprisonment of 
the leader had the effect of suspending further efforts 
to extend the jurisdiction of Louisiana, and in 1727 
Mexico advanced the disputed territory into the posi- 
tion of a province of New Spain, with vaguely defined 
limits, and a name of its own, Tejas or Texas, after 
the tribe or confederacy of Indians of that name. 

With the Spanish grip tightened on Texas and the 
French grip maintained on La Louisiane, the local 
authorities on either side had little to do beyond incit- 
ing friendly Indians in their respective territories to 
make unfriendly visits to their neighbors. The busi- 
ness of stealing Texas horses and Louisiana slaves with 
an occasional murder of unoffending whites and the 
felonious destruction of their habitations went merrily 
on throughout the wilderness from the Gulf to Canada 
for more than half a century and until the flag of 
France disappeared in the debacle of 1762. The scene 
of these efforts is now a country of another civilization 
which has largely forgotten its ancient rulers and cares 
even less for the history made in those days, save when 
it has to turn its mind restlessly back to the legal sys- 
tem of that era to adjust some complex problem of to- 
day by a re-examination of primary legal principles 
hitherto accepted without much regard to their source 
or origin. 

The law of that period of life in Texas was like 
the law in La Louisiane, the offspring of a common 
parentage. Indeed, so very much alike that when in 
1762 the warring English drove in the last outpost of 
France in North America and fixed the limits of Span- 
ish authority at the Mississippi River, save for the little 
island on the east side that contained the City of New 
Orleans, the people of the city and of all western La 
Louisiane had no difficulty in maintaining their ancient 
civilization under the mild rulers who enforced the 
orders of the King of Spain and his famous Council 
of the Indies. For thirty-four years, that is, for the 
remainder of the 18th Century, and for the first three 
years of the 19th, one system of law governed New 

















































Orleans and the Spanish Provinces of Texas and Luzi- 
ane west of the Mississippi, including Arkansas and all 
the territory northward to the undefined Canadian 
boundary line. 

In 1801 Napoleon obtained for France from the 
subservient Spanish Government the retrocession of 
Louisiana as it was at the time of the treaty of 1763, 
and in 1803 received possession only to convey the 
whole thereof immediately to the United States, thus 
pushing back the Spanish line to a no-man’s land which 


left open the question of the true boundary of ancient 
Louisiana, but nevertheless saved Texas in its full 
original integrity as a Spanish possession until revolu- 
tion in Mexico wrested that country and with it Texas 
from the Crown of Spain. The succeeding period, 
1803-1836, exceedingly fruitful in other aspects, is also 


1 


of considerable interest to the historian of Texas law. 
Among the many changes of that era there stands out 
the action of the Cortes of Spain, which in 1820 abol- 
ished the system of entails and other features of the 
existing Spanish mediaeval form of land tenure. This 
was confirmed by Mexico in 1823, thus giving Texas 
at her revolution in 1836, a free hand to deal with her 
land problems, a matter at that moment of the greatest 
importance to the new republic 


Il. 

Let us now return over the way we have come to 
consider briefly the legal system that prevailed in Louis- 
iana and Arkansas anterior to the elimination of France 
as a continental power in North America. We have 
already noted that Civil Government began in La 
Louisiane with the grant to Crozat in De} tember, 1712 
rhe Letters Patent or Edict by which this was accom- 
plished sets out in its 7th Article, that “our ordonnances 
and the custom and usage of the Prevoté and Vicomté 
of Paris shall be observed for law and custom in the 
said country of Louisiana,” and this was revived and 
amplified in the Charter of the Company of the West, 
granted in 1717, which provided that “‘the judges estab- 
lished in all the said places shall judge according to 
the laws and ordinances of the Kingdom and conform 
themselves to the custom of the Prevoté and Vicomté 
of Paris pursuant to which the inhabitants may con- 
tract without the possibility of there being introduced 
any other Custom.” 

There is no real conflict in the distinction made 
in these enactments between the Laws and Ordinances 
of the Kingdom and the Custom of Paris, for they 
were all concordant parts of the Law of France. There 
was then, as there is now, a distinction between public 
and private law, and these grants put into operation in 
Louisiana the political rule that the King was the 
source of all authority, at once the sole legislator and 
1 from him and 


; 


the sole judge; that all rights emanate¢ 
that the people were his subjects over whom he had 
the power of life and death. There was no constitution 
to regulate the conduct of government and to guarantee 
the privileges of the citizen. Neither was there any 
trial by jury, nor a judiciary wholly free from the influ- 
ence of the Crown, though French history preserves 
some illustrious examples of fearless judges. Yet, 
when this commonplace of history has been restated it 
remains a fact that the people who lived in Louisiana 
during the reign of Louis XIV and Louis XV, that is, 
during the period 1699-1769, were governed by laws 
that could not be disobeyed even by the King, who was 
hedged about by centuries of established principles, and 
methods of administration that could not be disregarded 
nor overthrown. Notwithstanding sporadic abuses of 
power, it can be said that under French rule in all 
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that concerned life and property the people of Louis- 


‘ir rights as we are today. They 


ana were as ure in tne 
enjoyed, ver, a general freedom from tyranny 
and oppression that tended to create a certain inde- 
pendence thought and action, so much so, that dur- 
ing the French period a contemporaneous official critic 
said that they had “become republican in their thoughts, 

feelings a1 inners.” 
nder the public policy of France, a colony could 
be kept in hand as a Crown possession, or it could be 
lifted i tonomous activity under a form of gov- 
ernment rule of law, general or special. When the 
dicts of 1712-1717 were promulgated, the first effect 
was to open Louisiana to settlement with the special 
privileges already recited while the wider gift of all the 
laws of France carried the body of legislation that had 
establishe rtain principles of government and law 
for the welfare and protection of the subjects of 
Franc ttempt to recite here any considerable 
portior slow accretion of the preceding five cen- 
turies w be as uninteresting as an index to the acts 
the leg ture, but it may be said briefly that ante- 


rior to the reign of Louis XIV, many preeminent stat- 
| the method of proot in civil and crim- 


} 


utes 1 

inal cases, the right of the wife to dower in the property 
of her | ind, the separation and limitation of civil 
and ecclesiastical jurisdiction, the abridgement, and 
the be Pll I of the extinction of ecclesiastical owner- 
ship of | serfs, the enfranchisement in 1315 of 
the serf upying the Royal Domain with its re- 
sounding declaration that according to the law of na 
ture all 1 é rn free, the rules for the protection 
of min the publicity marriages, for the con- 
fection « lls, in short, a great system touching the 
entire administration of government and law in a civil- 
ized community. The reign of Louis XIV (1643-1715) 
added to t collection still further legislation in the 
nature tatement and codification of the law of 
France, succeeding reign (Louis XV) brought 


that system 1 state of completion that left little to the 
D les but the classification, sim- 
| the ancient system and 


writers « leon’s Co 
plification and co-ordination 
1 


its amalg with the new theories of government 
and administration brought in by the Revolution and 
by the ntration of political power under the 
Empire 

All this ancient regal legislation extending over 
many centuries was in its nature the original creation 
of a syst f law, to supply the deficiencies of the 


primary f the Kingdom which in its inception 


was customary, that is to say, a growth from tribal 
usages to a fixed system applicable to the communities 
in which it existed. France had found its “place in 
the sun”’ | mbining many units of territory into one 
Kingdon The early Kings took with these units the 
customs, laws and regulations in force in their respec- 
tive areas; these communities traced their customs to 
either R ermanic sources, and at the date of 


the political u France all the customs were 
infected I ples drawn from germanic, roman, 
canon and feudal sources without, however, approach- 
ing uniformity and, of course, without having effect be- 
Custom. There was one 
fference between them growing out of the 
thus in the north of France the 





yond the borders of each 
essential 


situatior he origin ; 


Custom s based on the Customs that were in force 
before Caesar’s time and that were brought in at the 
Germanic Invasion, whereas the roman population in 


the soutl France retained after the Invasion the 
law of its origin (the Roman law) as a Custom based 





on the written law. No Custom was at any time a 
system of law complete within itself, and eventually 
great confusion arose out of the conflicts of opinion in 
the different jurisdictions, while the ardent propaganda 
of the jurists and the occasional intervention of an 
Edict from the King added to the legal chaos. At last, 
in 1452, Charles VII ordered the Compilation of all 
the Customs. This work, called the Redaction, occu- 
pied the best legal minds of France for a century. The 
revision had a practical result in so far as it placed all 
the Customs in written form and found common ex- 
pression for common principles, but the residuum of 
variation was still so great it was necessary to provide 
that in all cases where no provision existed, or where 
there was conflict or doubt or obscurity, the judges 
should decide according to the Custom ot Paris. This 
particular Custom was redacted in 1510 and materially 
revised in 1580, and in the old law of France it was 
called ‘the flower of the Customs.” 

The Redaction of the Customs of France was exe- 
cuted with the consent of all the localities in interest, 
it received the approval of the local judges, and the 
Parliament of Paris registered and promulgated each 
redacted Custom. This grave and momentous step in 
the Codification of the Custom was surrounded with all 
the pomp and ceremony that the genius of France could 
devise, with the purpose of establishing the Custom as 
part of the permanent law of the land. This procedure 
fixed forever the status of the Custom in France, and 
the approval and signature of the King gave it the force 
of a written law “to be observed as a statute, a perpetual 
and irrevocable Edict.” 

From this period and henceforth, until the con- 
fection of the Codes of Napoleon, there coexisted two 
sources of law in France. ‘The lawyers became special- 
ists and after the manner of the age the schools of 
thought divided, one faction steadfastly contending that 
the common law of France was customary, the other 
that it was the Roman law as modified by the legislation 
of the Kings. The struggle created great lawyers, 
their opinions were reflected in the jurisprudence of 
the times, passed into Edicts of the Kings, and ulti- 
mately were embodied in the law of France and of 
Louisiana, for the Civil Code of France and the Civil 
Code of Louisiana are today a mixture of Customary 
and Roman law, just as the Civil Law of France at the 
birth of Louisiana commingled the same elements. 

Inasmuch as at that date (1712-1717) all France 
had its local law and no unit of the Kingdom agreed 
upon the Custom of the other, and inasmuch as these 
Customs and the general legislation of the Kingdom 
were complementary parts of the same system, it was 
necessary to designate a Custom for Louisiana, for 
without such designation there would have been a 
hiatus in her legal system. The Custom of Paris must 
therefore be considered the local book of law and prac- 
tice for Louisiana, just as the Custom of Paris and 
other Customs of France were in like relation to the 
respective territorial departments of the Kingdom. It 
might also be safely added that here the Custom was 
the paramount law in all matters covered by it where 
the general legislation or the special Edicts of the Kings 
had not explained, qualified, added to, or abrogated it. 

As received in Louisiana in 1712, the Custom of 
Paris was a written code, covering remedies and rights, 
so much akin to existing provisions of the Civil Code 
and Code of Practice of Louisiana, that we would rec- 
ognize the similarity even though we did not know 
that the Custom was absorbed into the Napoleonic 
legislation, from which our Civil Code derives so much 
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of its vitality Chis local law of French Colonial 
Louisiana is a model of brevity, comprised within three 
hundred and sixty-two numbered 

length of less than fifty words to the article. This 
matter is distributed under sixteen titles and aside from 
the first two, which treat of the relations of lord and 
vassal, there is no part of this book that did not have 
application to the affairs of the colonists of Louisiana, 
and some of its principles are still the law there today. 

We should not leave the subject without illustrat- 
ing briefly the simplicity and variety of the Custom 
thus, the third title opens with the statement that “in 
the Prevoté and Vicomté of Paris there are two sorts 
and species of things only, to-wit, movables and im- 
movables.” The Civil Code of Louisiana (Article 46) 
says, “the third and last division of things is into 
movable and immovable.” It will be noticed that the 
Custom of Paris here opens with the words that in our 
law today close the general definition of Things, but 
the remaining eight articles of Title III of the Custom 
contain the elements, or beginnings, let us say, of all 
the vast jurisprudence that is now compressed into the 
thirty-nine articles of Title I of the Civil Code of 
Louisiana on the subject of Things. Of course, it 
should also be noticed that the differentiation of Things 
in both Custom and Code is directly derived from the 
Roman Law. Under the caption of Action in Seizen 
(Title IV) we have the principle of the possessory 
action of Louisiana whose primary object is to reinstate 
a disturbed or evicted owner of real property and ti 
throw upon the other party the burden of establishing 
title. 

The Louisiana hypothecary action, the plea in com- 
pensation, the plea in reconvention, these and other 
things of similar import all find their roots in the 
practice under the Custom. We find here also the Louis 
iana law of Prescription (Statute of Limitations) in 
its aspect as a method of acquiring property with or 
without title and in its common phase as a method of 
discharging debts and obligations, another importation 
from the Roman Law. On a subject of momentary 
importance in this part of the world, the Custom of 
Paris is very explicit. Title X treats of the Commu 
nity of property as to which old Claude de Ferriere, 
its annotator in the time of Louis XIV, says: 


S 
1 
I 
] 


The community f goods which forms the sub 
ject of this Title is a partnership (Societé) formed it 
the country of the Customs by the marriage between 
the future husband and wife he movable property 
and immovable acquisitions made and maintained dur 





ing the marriage This partne is effect in all 
of Customary France except N e, Reims and 
Auvergne. It results from an express stipulation or 
by the terms of the Custom of the ice of the domicile 
of the parties and where the marriage is contracted 
without any agreement on the rt of the contractants 
The 220th article of the Custom of Paris says: 
Men and women joined together in marriage are 
common in movable property and immovable acquis 
tions made and maintained during the said marriage 


and the community begins on the day of the espousal 


and nuptial benedict 

This 220th Article of the Redacted and Revised 
Custom was Article 110 of the Ancient Custom of 
Paris, and its origin beyond that compilation is lost 
in the mists of the old Germanic Customs. But it is 
certain that this principle lies at the foundation of 
every Custom that traces back to the days of tribal 
law in northern Europe. A partnership in some shape 
or other always followed the relation of husband and 
wife in Ancient Gaul, and it maintained itself in France 
through all the ages to come and was the Customary 


articles of an average 


Law of a great part of that coun ry at the time of 
the Codification by Napoleon 

More than enough has been ud to show the 
vital and important place held by the Custom of Paris 
in the legal system of La Louisane during the French 


era, but as the State of Louisiana still retains many of 
its principles in her legal system, it may not be indis 
creet to add that through it we are enjoying a system 


older than the Common Law. Before the Courts of 


England had begun to formulate the great rival of 
the Civil Law, the ancient but vigorous Custom of 
Paris was intrenched and observed across the channel 


It sustained itself against all comers, receiving and 
assimilating, but never losing its own distinctive virtues 
that still flower in the Code of Louisiana 

When Civil Government was organized in La 
Louisiane concurrently with Crozat’s Grant an anom 
alous system was created that was purposely main- 
tained throughout the Colonial Era. ‘The principle 
was a division of executive authority between the Gov- 
ernor and the Commissaire Ordonnateur with no fixed 


demarcation of their duties. The Governor was the 
titular head, but the Commissaire Ordonnateur (an un 
translatable title) exercised the powers of a French 
Intendant of Justice, Police and Finan these 
capacities he controlled the income and « re o! 
the colony; was charged with the suppr« is 





order and the prosecution of offenders, and was ]’resi 
dent of the Superior Council and Presidin; 
its judicial side. History tells us much about the 
french Governors of La Louisiane and something 
about the Intendants, but the student of her legal in 
stitutions soon feels the influence of this powerful 
official ; he was an all pervading presence ; like Martha, 
busy about many things, his work survives in the ju- 
dicial archives of the colony and commands a respect 
that his highly ornamental coadjutor sel 

The Judiciary of the colony was established by 
royal Edict of 1712 creating a Superior Council as the 
sole tribunal of the colony with exclusive civil and 
criminal jurisdiction throughout the length and breadt 
of the land. Its membership was fixed at sé 
whom one was named by the Crown as First Judge, 
with all the powers of the Presidents of the Courts in 
France, and this office was always held by the Com 
missaire Ordonnateur, The Superior Council was made 


1 permanent institution in 1716, and under the Com 


ven, among 


pany of the West in 1719 its power ere extended 
and enlarged, and thereafter it continued to function 
throughout the French era. It was at once a probate 
court and a court of law and equity. Matters arising 
away from the capital were heard before the local 
Commander, who could summon a council of like com- 
position to assist where the issue required such atten 
tion, but an appeal lay from that jurisdiction to the 


primary bodv at Biloxi or at New Orleans after it 
became in 1722 the seat of justice. 


While the membership rolls included the chief 


officials of the colony there was always a representa- 
tive minority chosen from the nonofficial class It 


was by its composition a body of laymen with one 
exception, the Procureur General, but its ar 
an intelligent appreciation and disposition of the many 


difficult problems the Council had to solve. Speaking 
from its records the methods of procedure before this 


body were exceedingly simple, pleadings were by pé 


tition and answer, and it was permissible to urge in 


the latter all the exceptions and defenses which in 
France could be pleaded separatel It ilso not 


probable that after the initial plea which opened a law- 
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it the remainder of the process was oral, at the dis- 
retion of t ther parties Proof was offered in 
1CCOI the es prescribed in the Civil 
Irdinance 87 \ I g excluded all other evi- 
lence, f give under interrogation 
f the Presiding Judge or an auditor appointed by him 
from the membership of the Court. There seems to 
ave beet right in the parties to direct the trial. 
e judg e sole seeker after the truth. Even 
e P silence nder this system. Judg- 
( es required the concurrence of three 
embers Council and five in criminal cases, and 
cle ites and cords 
I c 1 classes of cases except prosecu 
ns wed e iorms of practice in 
France e Chatele is, a Court primarily 
levote rcement of the Custom of Paris 
But the r Council had also to construe and 
iforce tl ( cerning its own jurisdiction, the 
several grants t rozat and the Company of the West, 
and the | ra ind general, of the Crown. The 
Civil O 1667 and the Criminal Ordinance 


1670 wer nstantly in use before it, covering as 
t I d of French Civil and 


Crimina During its long career, there came 
before tl ( Council every conceivable ques- 
tion of i tac that could disturb the public 
peace or it e the rights of private litigants. It sat 
daily and | hard. It was served by a Procureur 
uppointed by the King and he was the legal adviser 
and only | er in the establishment. He had many 
duties essional character, but an unusual one 
vas tl sum up every issue and give the Court 
an unbiased opinion, whether for or against the gov- 
ernment or the parties pro and con. His “conclusions” 
were gene educed briefly to writing, but many of 
them wer onsidered and carefully presented 
item the fact and the law 

The judgments of the court were preceded by a 
brief resut something akin to modern reasons for 
udgment, but more nearly resembling the familiar 
form of tl ligh Court of France. All judgments 


were signe e necessary number of members of 


the Council frequently by all of them. The execu- 
tion of these judgments was controlled by orders to its 
executive officer, the huissier or sheriff of the Court. 
The Judge ere paid by the Crown, but the costs of 
Court were 1 according to a schedule or fee bill 


S fecen time th 


; . ‘ , 
revised time Dy the 


Council. While the 
Fdicts creating this body 


1 plenary and final juris- 
diction in the Council, a right of review of its judg- 


veste 


ments was exercised by the Council of State 
at Versaille [his remedy was, however, a matter of 
erace, not of right, and it was exercised by notice given 
by the agg | party of the intention to appeal, fol- 
owed | riginal procedure in France for a review. 
Besides its judicial function, the Superior Council 
vas the notarial depository of the Colony and the place 
f registt f the vital statistics of the day. Here also 
were re e marriage contracts in which pro- 
isions we e for mutual gifts or for the estab- 


Private and public agreements and 


contract nd scores of other matters were de- 
posited in it rchives, and the registry thereof was 
notic t 1 and created proof by writing which 
is a ture of the rules of evidence of that 

‘ ri d . 
The ¢ il also exercised some municipal func- 
ions. chiefly reculations of public order, but this seems 


to have beet ssumption of power not contemplated 





in its creation. There is ample evidence the Intendant 
exercised this power as a prerogative of his office and 
there were times indeed when the “usurpations” of the 
Council were the subject of hot complaints to the home 
government. On this point it may be said that the 
tribunal was intended to be an instrument of limited 
powers. It was to be the mouthpiece of the Crown and 
of the local representatives of the corporate interests 
under whose control the body began its existence, but 
it was not always subservient; it often failed to func 
tion along expected lines; it was often in contempt of 
constituted authority, it was purged and suppressed 
and set up again, but in truth it could never wholly be 
depended upon to carry on against its own convictions. 
rhe last act of its official life was to revolt against 
the Spanish transfer of 1763, its last “usurpation” was 
its assumption of the reins of government in the inter- 
regnum before O’Reilly’s army marched into New Or- 
leans in 1769 and extinguished the Superior Council 
in the blood of its patriotic leaders. 

We have at the Cabildo in New Orleans thousands 
of documents preserving the labors of this tribunal 
during more than fifty years of life in La Louisiane in 
the 18th Century, adjudications covering every kind 
and species of litigation wherein the Custom of Paris 
and the Great Monuments of the general law of France 
were in constant application, a body of historical evi 
dence justifying the statement that liberty and protec- 
tion of life and property under the law of France was 
the guiding principle of this primitive court of the 
fine old days when Louis was King in La Louisiane. 

The Council during that entire period was a fixed 
element in the life of the people of New Orleans, and 
in that part of the old colony now comprised within 
the boundaries of the State of Louisiana. No son of 
that soil can rise from a study of these records of the 
ancient regime without understanding the reasons that 
in 1803 kept the native born of Louisiana, their chil- 
dren, and their children’s children true to a system of 
law that had its roots deep down in the history of their 
race. 

(Concludcd in August issue.) 
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DEPARTMENT OF PROFESSIONAL TECHNIQUE’ 


The Federal Employers Liability Act 


By GEorRGE ALLAN SMITH 


Of the San Francisco, Cal., Ba 


HE Act passed in 1908, and amended as to two 

sections in 1910 was declared constitutional in 

the Second Employers Liability Cases 223 | 
S. 1. In disposing of the contention that the regu 
lation of interstate railroads towards their interstate 
employees was not a regulation of interstate com- 
merce, and therefore not within the authority of 
Congress, the court said: 

“The duties of common carriers in respect ot 
the safety of their employees while both are en- 
gaged in commerce among the states, and the 
liability of the former for injuries sustained by the 
latter, while both are so engaged, have a real or sub 
stantial relation to such commerce, and therefore 
are within the range of this power” to regulate 
interstate commerce.” 

The first Act of 1906 was in the Employers 
Liability Cases 207 U. S. 463, declared unconstitu 
tional because it reached beyond the interstate busi- 
ness of the carriers. That Act made every interstate 
common carrier, whether by railroad or otherwise, 
liable to any of its employees for injury, whether 
or not at the time of injury, either the carrier or 
the employee was engaged in the interstate busi 
ness of the carrier. 

The present Act of 1908 is restricted to injuries 
suffered by the employee while engaged in inter- 
state commerce. Also it applies only to railroad 
common carriers. 

1. The Act provides 
to employees for injury, or in case of death to the 
beneficiaries named in the statute, resulting in 


ompensatory damages 


whole, or in part from the negligence of the carrier, 
or any of its employees. It thus abolished the com 

mon law fellow servant rule 
2. Contributory negligence is not a bar to the 
action, but goes in diminution of damages in pro 
f ligence attributable to 


portion to the amount of neglig 
the injured employee, which is to be determined 
by the jury. But where the injury is caused or 


contributed to by the negligence of the carrier in 


failing to comply with any Federal act enacted for 
the safety of railroad employees, the employee can 
not be charged with contributory negligence. 
(Seaboard Air Line R. Co. vs. Horton 233 U. S 
492.) Section 3 of the Act provides: 

That no such employee who may be injured or killed 
shall be held to have been guilty of contributory negli- 
gence in any case where the violation by such common 
carrier of any statute enacted for the safety of employees 
contributed to the injury or death of such employee 

3. Assumption of risk is a bar to the action 

as at common law, except where the injury 1s 


*A clearing house of practical information as to points f law 
and procedure, better ways of doing things, pitfalls to be avoided, etc 
arising from the experience of various members of the profession 

1As construed by the United States Supreme Court This is th 
first of a series of brief articles on this subject by Mr. Smith 
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caused or contributed to by the negligence of the 
carrier in failing to comply with any Federal act 
enacted for the safety of railroad employees. Such 
failure is what is sometimes called negligence 
per se. 

4. The carrier cannot by any previous con 
tract for employees’ relief, or other device, the pur 
pose or intent of which is to exempt the carrier 
from any liability created by the Act, relieve itself 
from the liability imposed by the statute. (Phila. 
B. & W. R. Co. vs. Schubert, 224 U. S. 603.) But 
it may set off any sum it has contributed or paid 
to any insurance relief benefit, or indemnity that 
may have been paid to the injured employee, or the 
person entitled thereto on account of the injury or 
death 

5. Suit must be brought within two years 
from the day the cause of action accrues. (Central 


rf 

Vt. R. Co. vs. White, 23 Atlantic vs. 
Burnett 239, 199.) It may be brought in a Federal 
or State court. If brought in a state court the Act 
provides that it shall not be subject to removal to 
the Federal courts. (Kansas City vs. Leslie 238 
U. S. 599.) This includes diverse citizenship as 
well as other causes named in the removal statutes. 
The removal statutes are not applicable to actions 
brought under this Act. It is possible, however, 
that it does not prohibit a removal where it appears 
that on account of prejudice a fair trial cannot be 
had in any of the state courts to which the cause 
could be removed on such grounds 

6. In case of death suit must be brought by 
the personal representative of the deceased, an ad 
ministrator, executor, or other similar personal 
representative designated by the state law. In the 
same suit the representative may not only recover 
for the pecuniary damages suffered by the named 
beneficiaries, but also for the | 


BU. S$. 5O/ 


venefit of the same 
beneficiaries, the damages suffered by the deceased 
prior to his death, including those on account of 
conscious pain and suffering. 

Suit may be brought in a United States dis- 
trict court in the district of the residence of the 
defendant, or in which the cause of action arose, or 
in which the defendant shall be doing business at 
the time of commencing the action. The action is 
of a personal character and therefore transitory. It 
may be brought in any state court having jurisdic- 
tion to hear and determine similar causes of action, 
if jurisdiction can be had of the carrier by the 
service of summons within the state in compliance 
with the rule on that subject laid down by the 


United States Supreme Court in the Pennoyer case, 


95 U. S. 714. This would not seem to include the 
place where the cause of action arose if brought in 
a state court, unless at the time suit was brought 
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ersonal servi f process could there be had on 
e carrier. 


From tl 


view the state 
th; preferred. Their at- 
rally speaking, more familiar with 
courts, and feel more at home 
Laws in many of the 


laintiff’s point of 


the case 


tates limiti e judge to advising the jury on 
e principl f law applicable to the case; the 
paratio1 form of instructions; the practice 
to the permissible extent of cross-examination, 
eachment witnesses, and other matters of 


Federal courts; 
e latitude permitted in addressing the jury; the 


tate practice 1 adopted by the 


iwing ry panel from local territory; a 
rmissible t by a less number than the 
le jury he difference if any between the 
natio1 vcal Federal judges and the state 
ges to | se questions of fact to the jury, 
matters t considered in the choice of forum 
etween the and Federal courts. 

The injured employee, if he brings the suit, 
ill, of course the plaintiff, for none of the other 
eneficiaries ; entitled to damages if he is alive. 

the event of his death prior to a recovery, suit 

ust be brought in the name of the personal repre- 

entative. Even if the widow be the sole beneficiary 

e cannot | the suit in her personal capacity, 
l neficiary 


proper party plaintiff, 
practice permits, she 

joined tor the precautionary purpose ot protect- 
ne her right the course of the litigation. The 
ule is the same if the sole beneficiary is a minor 
lian, or an incompetent having a 
the personal representative of 


a proper 
the state 


' 
i 
; 


ving a 
ynservatol 


the deceased that is designated by the statute. The 
ederal Act pecific on this point, and the state 
ws are not applicable. (American R. Co. vs. 
Birchol 244 S. 547; Missouri K. & T. R. Co. vs. 
Wulf 226 U. S. 570; Pecos & N. T. R. Co, vs. Rosen- 
bloom 240 U. S. 439.) 
The defendant is the carrier employer. Other 
rriers who I egligent e as in case of a collusion, 
tc., may have ntributed to the injury, or fellow 
ervants se negligence the carrier is sought 
) be charged, are not proper parties defendant. The 
ise of act s created by the Act. It is con- 
| to the ying carrie Whatever cause 
action n exist against fellow servants, or 
thers whose neeligence may have contributed to, 
r been a j suse of the injury, does not arise 
inder the Act but from other sources, such as the 
ymmon la state enactments. They are there- 
re distinct separate causes of action from 
hat against the employing carrier. Lee vs, Central 
FG. R. Co. 252 S. 109 
It may sometimes be thought advisable to join 
co-employe r another carrier in the suit against 


if permitted by the state 
wever, a dangerous practice, be- 
liability may not be the same, or 


the employing car 
practice. It is, h 
ause the rule f li: 

1 mm . } ] 





vidence e admissible against the other par- 
ties which is not admissible against the employer, 
nd of so prejudical a character as to substantially 


njure the employing carrier, and thus tend to de- 
prive it of and impartial trial as to its own 
| Act. One of the necessary effects 


liability und 
f a joinder is to inject additional issues into the 


er the 
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case, and thus complicate its consideration by the 
jury. 

The complaint should conform to the state 
practice if filed in a state court. Atlantic C. L. R. 
R. Co. vs. Mims 242 U. S. 532. After the names of 
the parties plaintiff and defendant, it should allege 
that the defendant at the time of the injury was an 
interstate common carrier by railroad between the 
states, or a territory and state, etc. of the United 
States, or between a state and a foreign nation: 
That the plaintiff was an employee of the carrier, 
and the facts showing that he was engaged at the 
time of the injury in work pertaining to its inter- 
state transportation business—as that he was a 
switchman handling in the course of his duty an 
interstate car—a track employee caring for the 
interstate tracks, etc., as the case may be. It is 
unnecessary specifically to mention or count upon 
the Federal Act. If the facts plead show an injury 
to an employee in the course of interstate transpor- 
tation it is sufficient. All courts are bound to take 
judicial notice of the applicable law. (Kansas City 
W. R. Co. vs. McAdow 240 U. S. 511; Atlantic 
C. L. R. Co. vs. Burnette 239 U. S. 199.) Also the 
usual allegations as to how the injury occurred 
showing that it was due to the negligence of the 
carrier, or those for whose negligence the carrier is 
responsible; the extent of the injury, the age of 
the employee; his condition of health, as robust or 
otherwise; his earning capacity at the time of the 
injury and the extent of its impairment in case of 
a permanent injury, or one that will have future 
effects; and such other allegations as the circum- 
stances of the case calls for to show the full dam- 
age, such as a bodily mutilation or disfigurement 
that may be the cause of shame and humiliation. 

If death resulted there should be set forth the 
names of the beneficiaries, their relationship to the 
deceased, their ages, condition of health and other 
circumstances to show the extent of their depend- 
ency upon the earnings of the deceased, what they 
could reasonably have expected in the future from 
him if death had not intervened, and all other facts 
necessary, of an issuable character required by the 
state practice to show the full amount of the pecuni- 
ary damage they may have sustained. The damages 
will be usually stated as a lump sum representing 
the combined loss of all the beneficiaries, leaving 
the extent of the individual pecuniary expectancy 
of the various beneficiaries to be disclosed on the 
trial, unless the state law otherwise requires in 
similar cases where recovery is sought for negligent 
injuries. 

The beneficiaries are divided into three distinct 
classes. If there is living any member of a prior 
class, no member of a subordinate class is entitled 
to share in the recovery. “The widow (or husband) 
and children, if any, are entitled to the whole re- 
covery. If no widow (husband) or children, the 
parents take it all. If no parents the next of kin, 
dependent upon the decedent become the bene- 
ficiaries.” Taylor Admr. vs. Taylor 232 U. S. 363. 

In the White case 238 U. S. 507, the court, as 
to the apportionment of damages said: “The Act 
does not require the jury to apportion the damages 
among the beneficiaries.” In the Leslie case 238 
U. S. 599 the court said that the language of the 
Act does not expressly require the jury to report 
what was assessed by them on account of each dis- 
tinct liability, and in view of the prevailing con- 
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wary practice we cannot say that a provision to 
that effect is necessarily implied. 

If the jury is not required to apportion the 
damages, it follows that they need not be appor 
tioned in the complaint. The carrier is not inter- 
ested in the apportionment the damages among 
the beneficiaries. It is liable for the full amount of 
them. It is true that it 
advantageous for the carrier to know in advance of 
trial the extent of the claimed dependency of each 
beneficiary, especially as to the next of kin class, 
in order to prepare itself to meet such claims. In 
such case a bill of particulars upon a showing of 
necessity therefor would seem fair, if customary 
in similar cases under the state laws. 

Freedom from fault is not a necessary part of 
the plaintiff's case. Contributory negligence only 
goes in dimunition of damages. It is therefore un- 
necessary to allege in the complaint due care on the 
part of the injured employee. The burden of proof 
of contributory negligence is on the defendant. 


may be convenient, and 


g 
This is a matter of substantive general law as to 
which the Federal rule is controlling, despite any 
state statute or rule of practice to the contrary in 
negligence cases. Central Vermont R. Co. vs. 
White Admr. 238 U. S. 509. It is not advisable for 
the plaintiff to anticipate this defense. If such alle- 
gations are made in the complaint, the defendant 
under the practice of many of the states, would by 
a general denial be relieved from the necessity of 
specifically pleading it 

Assumption of risk is a complete defense. The 
burden of proving it is on the defendant. Kanawha 
& M. R. Co. vs. Kerse Admr. 239 U. S. 576. Where 
a statement of the facts of the accident in the com- 
plaint show circumstances of assumption of risk 
the complaint might be demurrable unless it also 
alleges the additional facts showing that the doc- 
trine is not applicable, as that the employee was in- 
duced to, or did continue work in reasonable reliance 
on a promise of the carrier to remedy the dangerous 
condition, or that because of immaturity, inexperi- 
ence or other cause, the employee did not fully 
appreciate the danger, or that the employer had as- 
sured him that the condition was not dangerous to 
him. 

If the case requires the plaintiff to rely upon 
the last chance doctrine the facts should be pleaded 
in the complaint showing that the carrier, or those 
for whose negligence it is chargeable, knew of the 
perilous position of the employee in time to have 
avoided the injury to him by the exercise of reason 
able care, for that is the only negligence of the 
employer in a last chance case, except in a case 
where original negligence of the employer appears, 
also assumption of risk by the employee, and the 
final act of negligence chargeable to the employer 
under the last chance doctrine 

If the pleader is in doubt whether the evidence 
will make a case under the Act, or under the state 
law, the complaint should be broad enough to state 
a case under both laws. From the Federal stand- 
point there is no objection to this being done, either 
by a direct or alternative statement in the same 
count, or in separate counts. The state practice is 
applicable to that matter Lee vs. Central of 
Georgia R. Co. 252 U. S. 109 

The answer, if contributory negligence is 
upon, and it almost invariably is, should plead it, 
unless the plaintiff had so alleged freedom from 


relied 








fault, or the exercise of due care as to permit thi 
issue to be raised by a denial under the state prac 
tice. If assumption of risk, which under the Act 
far overshadows the partial defense of c ntributory 
negligence, is relied upon, the facts giving rise t 
that defense should be plead. The mere allegatio: 
that the plaintiff assumed the risk is a statement « 
a conclusion of law. But if the facts alleged in th 
complaint show assumption k, and seek t 
avoid its effect by further allegations, a denial « 
the exculpatory allegations would under the practic« 
of many of the states, be sufficient to raise the issu 
of assumption of risk. However, to avoid any ques 
tion on the point it is well to plead it separately as 
a defense 

If the state practice nec« tates a reply t 
raise an issue on affirmative defenses, or new mat 
ter alleged in the answer a reply should of course 


be made conformably therewit! 


Courageous Judges 


“From time to time during the past year or two 


The Chicago Bar Association has expressed itself 
on the subject of courtroom photography, and its 
efforts were largely instrumental in obtaining the 
adoption of a prohibitory rule in the trial courts of 
Cook County Occasional unpunished violations 
of the rule have only served to emphasize it 
necessity. 

“Many judges seem either to sitive to the 
pressure of the newspapers or too eager for the pet 
sonal publicity incident to the publication of photo 


graphs of scenes in their courtrooms; therefore the 


recent courageous action of Baltimore judge in 
sentencing to jail three editors and two photog 
raphers who defied his specific warning given at the 


beginning of a murder trial deserves the widest pos- 


sible publicity and endorsement, with the hope of 


suggesting similar action by ther judges the 
country over. 
“In the press comment on the baltimore case 


a distinction has been suggested between the case 
of flashlight photographs and time exposures, the 
former to be forbidden as noisy offensive and 
obviously detracting from the dignity of the court- 
room, the latter to be permitted as a legitimate means 


of presenting the courtroom story to the public. 
But this distinction takes note only of the momen- 
tary disruption of the business of the court for 
posing and the explosion of the flashlight. It 


ignores the fundamental objections to a practice 


which disturbs the orderly processes of the courts, 
presents trials as spectacles rather than solemn 
judicial inquiries, and disregards the right of liti- 
gants or persons compelled to attend in court to be 
protected from unnecessary humilia 

“The rule against all courtroom photographs has 
in large measure been enforced in the Courts of 
Cook County, and those judges who observe the 
rule have the full support of this Association. Due, 
however, to the natural eagerness of journalists to 
give their public what they believe it wants, there 
have been flagrant and most regrettabl lations 
Moreover, the fact that some of our judges permit 
the practice to continue strongly tends to impair 
the dignity of all our courts 

“The court 
should be strictly enforced.” 
Association Record, May 


order prohibiti 
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hieved by Voluntary Bar Affiliation Plan in the State of Washington—Outline of 
stitution Embodying this Idea—Avoids Delay Due to Legislative Slow- 
ness in Adopting Proposals Emanating from the Profession 


By Josepu W. McCartny 


Of the Spokane, 


tended to invite consideration 
SCC uril cF 4 loser unity be- 
associations and 





tly what our various 
ciations have done and are doing 
lards of professional education and 
o the dig of the bench and bar, 
lesirable legislation, fostering loy- 
us other manners and means. So 

s acting in harmony is concerned, 
e m part ropes of sand. Prac- 
bers of the bar have long recognized 
| that the power, influence and 

oth state and local associations 
enhanced could a more direct 
between them be obtained. Many 
bar recommend that the state as 


rine iple 


rganized that it will virtually 

ip of the various local or 
hey assert that it is but the 
‘yvanizations of our profession 
that obtains throughout the 
Jus social, economic 











rerence to vari 
reanizations, as well as in the case 
Medical ociation. 
| that the ne for this cooperation 
ver more urgent. With modern 
inicati unifying broad expanses 
ustaining populations running into 
e influence of the small group or 
portionately diminished except as 
| igh cooperation with those of 
class There are those who look 
ype for a time when all of our various 
national, state and local- may be 
into one component whole, in such 
mission into a local or county as- 
irry with it admission into the 
issociation as well as into the 
Association 


re more active in our local or state 
anything toward hastening that 
getting our own house in order. 
yrmer president of the 


said by a fe 
an article hereinafter 


Association, in 


it “Any plan for a federalized and 


which they are, it mav be 





lization of the bar rests on the 
ised strength in the state associa- 
the various local associations have 
association of the respec- 
that the 
\ssociation can and will make pro- 
the entire membership of the state 


tee h draf the present Constitution of 
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IVashington, Bar* . 


associations may become members of the American 
Bar Association. In other words, unless or until 
the various county and state associations obtain a 
closer affiliation or unity there cannot be much 
progress toward consolidating these into the Ameri 
can Bar Association. 

This article deals with voluntary bar associa- 
tions. There is, of course, another form, consisting 
substantially of organizing the entire bar of the 
state into a compulsory organization, or corpora- 
tion, based on legislative action. This obtains in 
Idaho, Alabama and North Dakota. Much merit 
is claimed for the plan. It may be that ultimately 
such plan will be quite generally adopted. It would 
seem, however, that much time will be required. 
Legislative action is at best slow, and sometimes 
legislatures are unduly influenced by those not 
friendly to the legal profession. If the plan secured 
through legislative action be the more desirable, 
it would seem that we can only hasten the time of 
its adoption by first going as far as we can in a 
voluntary way. If for no other reason than to 
secure that end, we should strengthen our volun- 
tary organizations, in order that we may the quicker 
influence or force the proper legislative action. 

This article will be devoted mostly to one form 
of organization commonly referred to as the “affilia- 
tion plan.” By it, the state association consists 
virtually of the local or county associations. The 
subject seems naturally to divide itself into three 
heads: First, What is the “affiliation plan”? Sec- 
ond, How may it be adopted? and Third, What 
has been the experience where adopted? I shall 
try to discuss, or perhaps rather illustrate, these 
from reference to the plan or experience of my own 
state — Washington — first, because I am most 
familiar with them in that state, and second, be- 
cause I think Washington was the first state to 
adopt a plan amounting to complete organic union. 

First: In defining the “affiliation plan”, it may 


make for clearness to set out an outline form of 
constitution: 


CONSTITUTION OF THE ————————— STATE BAR 
ASSOCIATION 


Articles I and II—Name and Objects. 

Article I1[—Membership. (a) Honorary. (b) Regular 
i. e. members of affiliated locals. (c) Individual—non-mem- 
bers of affiliated locals. 

Article IV—Officers: President, secretary-treasurer, 
district vice-presidents—all constituting the Board of 
Trustees—the two former elected, the latter appointed by 
the president. 

Article V—Dues. At the annual meeting and immedi- 
ately following their selection, the Board of Trustees shall 
determine upon a budget deemed sufficient to meet the 
association purposes for the ensuing year, and apportion 
same to the respective counties, in proportion to their 
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population as determined by the last federal census. The 
secretary-treasurer shall at once advise local associations of 
their respective portions of the budget and thereafter co 
operate with district vice-presidents and local officers in 
securing its contribution. It shall the particular duty of 


district vice-presidents to liligent efforts to cause 


county apportionments to be raised, either through the 





recognized local county association, or otherwise, to 
cause local associations to be organized and afh if 
all counties within his district Regular members” shall 
pay no dues direct to the association. “Individual mem- 


bers” shall pay dues of $ per annum. 

3udget apportionments shall be due and payable to 
the secretary-treasurer immediately on their determination, 
and shall be delinquent four 1 ths thereafter. When the 
secretary-treasurer shall receive from any local associa 
tion its apportionment of the budget, he shall retain same 


in a separate fund for the use of such local association 
until he shall have likewise received at least 60% of the 
total budget, a+ which time all receipts then and there- 


after received for that year shall be paid into the general 
fund, and unless on or before six months from the time 
of determination of the 1 t least 60% shall have 
been received, he sl! 
the contributions from t i 

Articles VI-XI—Meetings, Elections, Committees, 
Ethics, and Amendments 

Article XII—Referendum Immediately upon the 
adoption hereof at a meeting of this association, and the 
selection of officers in accordance herewith, the trustees 
shall determine the budget If within three months local 
associations in counties having more than 50% of the 
population of the state, by resolution, accept membership 
herein, then t lt 


all return t he re spective associations 


his constitution shall be considered substituted 
for the present constitution; otherwise the present con- 
stitution shall remain as written, with the exception that 
officers of the association and “individual” dues shall be 
as herein provided 

Through the distri idents and otherwise, the 
Board of Trustees shall use all possible means to secure 
affiliation of the principal bar association in each county, 
which association on accepting membership herein shall 
thereafter be known as the recognized association, for pur 
poses hereof, in said county. After one association in any 
particular county shall have accepted membership, no other 
local association in said county shall be recognized, unless 
or until such recognized association shall permit its proper 
proportion of any annual bt to remain delinquent more 
than thirty days 


< 
f 





A few special observations concerning the con 
stitution: 

(a) The Washington constitution does not 
purport to disfranchise anyone who, at the time of 
its adoption, was a member of the state association. 
It does provide, however, that after a county as- 
sociation has accepted membership in the state 
association, no one from that county can be ac- 
cepted into the state association except through 
his local or county association. The dues of so- 
called “Individual Members” are so adjusted or 
raised that there is a substantial inducement held 
out to a member to join his local or county associa 
tion. 

(b) It is believed that apportionment on 
population basis results in each county association 
having an inducement to build up its own member- 
ship. Such has proved the experience in Wash- 
ington. County associations take no little pride in 
raising their proportion of the budget, much as was 
our experience during the war with raising budgets 
for the Red Cross and other like activities. 

Since the adoption of the affiliated plan, the 
state association receives fully three times the funds 
it could procure under the old plan, and a local or 
county association would no more permit, and 


could no more afford to permit, its membership to 
lapse, than would or could a local lodge or branch 
of any of the great fraternal orders permit itself to 


~ 








be severed from state, district or national member- 


ship. 


(c) It will be seen that so-called “district 
vice-presidents”, who also constitut the board of 


trustees, are apportioned on a Congressional Dis- 
trict basis. In Washington this results 1n five trus- 


tees. It is believed that a state subdivision should 


be made in such manner that so-called vice-presi- 
dents or trustees will not exceed in number, say 
seven or nine 

(d) It will be seen that no provision is made 
for “delegates” This was done advisedly. It was 
thought that that matter could be determined at a 
later time. In the five years during which the con- 


stitution has been in force, no situation has arisen 
which seemed in the least to demand the selection 
of delegates. The Washington constitution, how- 
| be elected 


; 


ever, provides that no one 1s eligibl 
president at a meeting held in a city of which he 
is a resident. 

Second: Next, as to how the plan may be 
adopted: In Washington, in 1920, the membe rship 
of the state association had dropped to about 200— 
f the 


ollars 


scarcely 10% of the membership of the bar « 
state. The association was several hundred d 
in debt, and for want of funds had been unable to 
publish its annual proceedings for three years past. 
In that vear, a short time before the annual meet- 
ing, the president appointed a committee on organ- 
ization. It was the duty of this committee to col 


laborate with the standing membership committee. 
The two committees brought in a joint report, in- 
cluding a constitution which it recommended be 
adopted, and which was done. 
Volunteers were immediately 
would undertake to influence their respective local 
or county associations to accept membership in the 
state association. These volunteers, as well as the 
so-called “district vice-presidents”, did their work 
promptly and well. Simultaneously and in every 
district the matter was presented to the local or 


alled for who 


county associations, and almost invariably the 
necessary resolution procured. Blank forms tor 


county organization were prepared and circulated 
in counties in which no local organization existed 


Through arrangement with some member of the 


local bar of such counties, a meeting of the lawyers 
was had and a county association formed So 


thoroughly was the work done that, to illustrate, in 
one sparsely settled county in which there were 
onlv three members of the bar, a “county associa- 
tion” was formed and the three became members 
thereof. Through the “vice-presidents” and volun- 
teers, aided and guided by a helpful and intelligent 
secretarv of the state association, the thing noise- 
lessly and quickly seemed almost take care of 


i 


itself. to the end that long before the time provided 
by its terms the new constitution pplanted 
the old and the “affiliation plan” was adopted 
Third: Lastly, as to Washington’s experience 
with the “affiliation plan”. 
Lawyers prefer to have the aut iti ie. 
Hon. Mark F. Gose, former Chief Justice of 
the Supreme Court of Washington, and 
president of the Washington State Bar 


: : . 1092 4 
speaking on the subject in August, 1920 said 











The merit of the plan is too obvious to require 
extended argument. “In union there s strength.” 
Upon the adoption of the affiliation plap, the member 
ship in our association (Washington) at ce increased 
from less than two hundred members t fourteen 
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lred met As applied to the American Bar 
ciatiolr t 1 add to its strength, hence to its 
efulness [t 1 quadruple its membership. The 
rican Bar ition particularly needs to reach 
younger ers of the bar, and they need the 
piration v they will get from membership in 
: affiliation would put behind 


Association practically the entire 
f the American Bar, young and 





1 ge g This would obviously give it 
eme! ence for g t only to the 
intry, but t American Bar well 
Che best nce of a man’s reputation is his ap 
seme ks nee bership in a local 
sociation is st evidence of fitness for member 
n ‘“ T N l i : 
I hav era ig the plan since 
idopt 
It will rved that the affiliation plan of mem 
| ip f Ame an { lat citizenship 
A child the United States is a citizen of the 
icile S izen of the State and of 
e Unite . e plan is simple, natural and 
kable he tap ts to give strength 
the Dp, 1 t running top to bottom. 
Hon. R. ] Saner, President of the American 
Associat 1924 in a masterly and compre- 
nsive artic! the April 1924 number of the 
ERICAN BA CIATION JOURNAL, said: 
The Stat Washington has afforded a brilliant 
xample erprise and lagination can ac- 
mplish vhat different methdds, in the re 
arkable s f its affiliation plan. By means of 
I local sociations have all been brought 
to organi tion with the State organization, 
nd the met t of the latter has thus been raised 
1.800 or 8 r cent of the total membership of the 
rofession of the state. It thus furnishes the example 
the best orgar 1 State Bar in the country, if we 
except those st in which the legislature has ap- 
proved the B ration plat 
As to plat r the increase of state bar associa- 
tion members both the experience of the state 








medical associations and that of the Washington State 
Bar Association, with its affiliation plan, furnish safe 
guides. Local associations should be formed in areas 
large enough to support such organizations, where none 
exist. These should be component parts of the state 
bar organization system, membership in the local asso 
ciation carrying membership in the state organiza- 
tion. Existing local associations should be persuaded 
to approve the arrangement. Present methods of en- 
couraging local organizations have not been entirely 
successful in many states, if we judge from the re 
ports of various officers. In others, they have, of 
course, been fairly successful, but the connection which 
they create falls short of any effective organic union 

Again writing under date of May Ist, 1924, 
President Saner said: 

If the matter of federation could be brought about 
in the right way it would no doubt be the biggest thing 
that has ever happened for the legal profession. 

Space will not permit the detailing of benefits. 
Indtbtedness was quickly cleared, both proceedings 
published and the state association has had suffi- 
cient funds in its treasury for its purposes. But 
much as the state association may have benefited, 
the local associations benefited even more. Regular 
weekly noonday luncheon meetings are held in the 
larger cities. Visitors from other local or county 
associations are frequently present, as well as 
guests from other states. At these meetings recent 
decisions of importance are reported and pending 
or prospective legislation analyzed and discussed. 
Facilities are also thereby provided by which Su- 
preme Court judges and persons desiring to carry a 
special message to the members of the bar may, by 
covering a sort of circuit ,at these meetings thereby 
procure the attention quickly and easily of sub- 
stantially the entire membership of the bar of the 
state. 

Spokane, Washington, June 5, 1926. 


REVIEW OF RECENT SUPREME COURT DECISIONS 


(Continued from page 452) 





f the St though the decre based only on 
payments t gents it does not declare that the payments 
thus made | | the payment of appropriate com- 
missions to gents in the State nor does the statute 
limit its pr that way 
While the was pending, the legislature of 

| j a4 
New Mexico 1 realed the section here involved. 
[he majority « e Court, adverting to a state con- 
titutional p1 n providing that no act of the 
egislature shot iffect any right or remedy in any 
pending case, g ts opinion that the State Courts 
might hold that even under the new Act the plain- 
tiff company 1 be deprived of its license, and 
| | 

decided the « n its merits But Mr. Justice 
McReynolds th whon oncurred Mr. Justice 
Brandeis and M istice Sanford, delivered a short 
separate opinion, in which he said: 

The bill s the validity of a statute which was 
repealed in 19 here is no effective remedy which 
this or any ot t can now grant under its allega- 
tions and prayer e cause has become moot and should 
be treated 
Argued by M harles Markell for appellant and 

by Mr. Miltor Helmick for appellees. 
Bankruptcy 


The Circuit Court of Appeals may review as to law 
and fact the action of District Courts in controversies 





which present separate issues, by intervention or other- 
wise, between third persons and the trustee in bankruptcy 
as to the bankrupt estate. Matters which involve merely 
the steps to be taken in the ordinary administration of 
the bankrupt estate are reviewable only as to the points of 
law involved. 

An adjudication of bankruptcy does not bring about 
the “civil death” of the bankrupt, and his wife does not 
take the widow’s portion, but the adjudication and subse- 
quent appointment of a trustee in bankruptcy is equivalent 
to a “judicial sale” of his property, and in Indiana the wife 
becomes vested with the interest in such case provided by 
the Indiana Judicial Sales Act. 

Taylor et al. v. Voss, Adv. Ops. 509, Sup. Ct. 
Rep., v. 46, p. 461, 7 Am. B. R. N.S. 706 

Voss was the trustee in bankruptcy of a mar- 
ried man resident in Indiana. Before any of the 
bankrupt’s property had been sold, his wife died, 
leaving all her property to Taylor as trustee. There 
ensued a controversy between Taylor and Voss, 
the testamentary trustee and the trustee in bank- 
ruptcy, the former claiming and the latter denying 
that upon the adjudication in bankruptcy the bank- 
rupt’s wife had become absolutely vested with a 
wife’s interest in the real estate of her husband to 
which she would be entitled at the time of her 
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death. The real estate having been sold in the 
meantime, the referee held that the testamentary 
trustee was entitled to one-fifth of the sum received 
at the sale. This order was affirmed by the Dis- 
trict Court. The trustee in bankruptcy filed a pe- 
tition, under Secton 24-b of the Bankruptcy Act, 
for a revision of this order matters of law. The 
testamentary trustee objected to this procedure as 


well as to the merits of the petitioner’s case. The 
Circuit Court of Appeal x the Seventh Circuit 
proceeded to consider both law and fact as though 


the case had been brought up on appeal, concluded 


that no interest had passed to the testamentary 
trustee, and accordingly reversed the District Court. 


The Supreme Court granted a writ of certiorari. 
Upon argument before that Court the testamentary 
trustee made two contentions, first, that the Court 
of Appeals had no jurisdiction to review the otder 
of the District Court under the petition for revi 
sion; and, second, that assuming such jurisdiction 
existed, the decree of reversal was erroneous a 
matter of law. The Supreme Court held that the 
law of the case was properly reviewable upon peti 
tion, but concluded that the adjudication in bank- 
ruptcy followed by the appointment of the trustee 
made absolute the wife’s interest in the bankrupt’s 
property. le therefore reversed and 
the cause remanded. 

Mr. Justice Sanford delivered the opinion of the 
Court. The procedural question involved an inter- 
pretation of Sections 24-a and 24-b of the Bank- 
ruptcy Act. Section 24-a gives the Circuit Courts of 
Appeals appellate jurisdiction of “controversies 
arising in bankruptcy proceedings,” while Section 
24-b gives them jurisdiction to “superintend and re 
vise in matter of law the proceedings of the several 
inferior courts of bankruptcy \ series of previous 


as 


The aecree was 


decisions had interpreted these sections: 

It is now settled by the decisions of this Court. 
that the “controversies arising in bankruptcy proceed- 
ings” referred to in Section 24-a, include those matters 
arising in the course of a bankruptcy proceeding, which 
are not mere steps in the ordinary administration of the 
bankrupt estate, but present, by intervention or other 


issues between the trustee and 


wise, distinct and separable 
he right and title to the 


i 
adverse claimants concerning tl 


bankrupt’s estate. (Citing cases.) In such “controversies’ 
I 

the decrees of the court of bankruptcy may be reviewed by 
appeals which bring up the whole matter and open both 


| 
facts and the nsideration 
On the 


referred to in 


( Citing cases. ) 
in bankruptcy 


matters of an ad- 


the 
other hand th 


“proceedings” 
Sectior 4-b are those 


ministrative character, including questions between the 
bankrupt and his creditors, which are presented in the 
ordinary course of the administration of the bankrupt’s 








estate. (Citing case.) In such administrative matters 

as to which the courts of ikruptcy proceed in a sum 
mary way in the final settlement and distribution of the 
estate (Citing cas¢ their rders and decrees may be 
reviewed by petitions for 1 ion which bring up ques 


tions of law onl 


Applying these principles to the present facts, 
learned Justice held: (1) that the present ques 
tion was a “controversy” reviewable by appeal un- 


der Section 24-a; (2) that the general provision of 
the Jurisdictional Act providing that appellate 
courts should not dismiss a writ of error when an 
appeal should have been ught could not be ex- 
tended to the special provisions of the Bankruptcy 
Act; and that in a c: h as this where the facts 
were not in dispute the questions of law could be 
reviewed by a petition for revision under Section 
24-b. With respect to this last point the decisions 
in the Courts of Appeals were in conflict. A large 
part of the opinion of the learned Justice is devoted 


hy 
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to an examination of those decisi it the Suprem 
Court most nearly relevant. Following this exam 
nation, he concluded: 

In a “controversy” arising in a t proceeding, 
review, when the Tacts 


it is not essential to a are undis- 
puted or no longer questioned, that resort should be had 
to an appeal under Section 24-a; but that in such case 


the controlling questions of law may also be reviewed 
by a petition for revision under Section 24 whether 
they relate merely to the jurisdictior f the bankruptcy 





ch a review 
nt remedy 


the contr 


revision, 1 1 conculrre 


court or to the merits of 
however, by petition for 


merely, and in conformity with t decision in the 
Loving case, cannot, irrespective of any other limitation, 
be deemed an “additional remedy” which may be resorted 
to alter the time for an appeal expired. This con- 


struction of the Act is, we think, consistent with its letter 
accords with its spirit and manifest purpose; and gives 
it a practical effect removing in large m tech 
nical question of procedure which has so greatly obstructed 
its efhcient administration, and served i mal 
trap, not intended by Congress, to ur 
in abstruse perplexities 


easure the 


instances 
as a persons 
enmeshed 
The contention of the testamentary tru 
the merits was based upon two arguments. 
first of these was not successful 


The 
The first contention is statute 
which provides that: “If a husband dic 

a widow, one-third of his 


based upon the Indiana 
of descent, a % 
leaving ill descend 


rea: estate si 


to her in fee-simple, free from all :lemands of creditors 
Provided, however, That where the real estate exceeds 
in value ten thousand dollars, the widow shall have one- 


fourth only, and where the real estate exceeds 
thousand dollars, one-fifth only, as against creditors.” .. . 
rhis contention lacks any substantial basis rhe statute 
creates no estate in the wife during her husband’s life 
time, but merely an inchoate and contingent interest. which 


twenty 





depends upon her survivorship and is extinguished if she 
dies before him. (Citing cases.) The argument that the 
adjudication of a husband as a bankrupt brings about his 
“civil death,” so that his wife is t be regarded as a 
“widow” within the meaning of th tatute, vested by 
virtue of the adjudication with the interest in his real 
estate which would have descended her if she had 


survived him, is inconsistent with the provisions of the 
Bankruptcy Act, the language of the Indiana Statute, and 
the decisions of the courts of the State; and the conten- 
tion was rightly denied by the Circuit Court of Appeals 
The second argument was that the Indiana Ju- 
dicial Sales Act applied to the present situation, 
vesting an interest in the bankrupt’s wife, in that 
the appointment of a bankruptcy 
amounted to a judicial decisions, 
relative to an earlier Bankruptcy Act, had held that 
a conveyance made by a judge to an assignee in 
bankruptcy of the bankrupt’s estate amounted to a 
judicial sale. The learned concluded that 
appointment of a trustee under the present act like- 


trustee in 
7 | ; 


Saie indiana 


Justice 


wise amounted to a judicial sale. He said: 
We see no substantial distinctios far as the rea- 
soning of the Indiana courts is con 1, between the 


cases arising under the Bankruptcy Act 1867 and under 
the present Bankruptcy Act, since under both Acts the 
transter of title to the bankrupt’s property is based, in its 


last analysis, upon the adjudication ankruptcy, that is, 
rests upon the judgment of the bankruptcy court, carried 
into effect in the one case by a conveyance the assignee 
and in the other by transfer to the trustee by operation 
tf the law 

In the absence of any conflicting pr sion in the 
Bankruptcy Act the question of vife’s interest in the 
bankrupt’s property is governed by the local law. (Citing 
case.) And, following the construct placed upon the 


Indiana statute by the courts of that State, we conclude 


that the adjudication of Erskine as a bar krupt, when 
tollowed by the appointment of the trustee is bankruptcy, 
operated as a “judicial sale” of his real estate within 


the meaning of the statute, and made absolute his wife’s 
interest therein 
\rgued by Mr. Daniel H. Ortmeyer for peti- 


tioners and by Mr. Henry B. Walker 
ent 


for respond- 


upon 


i i ti 
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Wednesday, July 14, at 10 A. M. 


Denver Auditorium 


Addresses of Welcome. 


Annual Address by 
yn. 
Announcements. 


President of the Associa- 


Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 
Nomination and Election of Members. 

(State delegations will meet at the close of 
this session to nominate members of the Gen- 
eral Council, and to select nominees for Vice- 
President and Local Council for each State.) 
Wednesday, July 14, at 2:30 P. M. 

Denver Auditorium 
This session will be a joint session of the 
American Bar Association and the Colorado State 
Bar Association 

Address by Henry A. Dubbs of Colorado: “The 

nfolding of Law in the Mountain Region.” 

Symposium—Enforcement of the Criminal 


Law: 

Guy A. TI pson, St. Louis, Mo., “The Mis- 
uri Crime Survey.” 

William E. Dever, Mayor Chicago, “Law 
| Order in American Municipalities.” 

Wednesday, July 14, at 8 P. M. 
Denver Auditorium 

\ddress by Hon. James M. Beck, “The Future 
Democratic Institutions.” 

Election of General Council. 


9:30 P. M 
tan Hotel. 


President’s Reception—Cosmopoli- 
Thursday Morning, July 15 


A. M. 
10:00 


Broadway Theatre 
Statement of progress of work of the Amer- 
ican Law Institute, by the President, 
George W. Wickersham. 
Reports of Sections and Committees 
Che names of the respective chairmen are given.) 


Sections 


10:20 Criminal Law, Oscar Hallam, St. Paul, 
Minn. 
10:30 Comparative Law Bureau. William .M. 


Smithers, 


Philadelphia, Pa. 


10:40 Judicial Section. James I. Allread, Colum- 
bus, Ohio. 

10:50 Legal Education. Silas H. Strawn, Chi- 
cago, Ill. 

11:00 Patent, Trade-Mark and Copyright Law. 


Frazer, New York, N. Y. 
of Commissioners on 
George B. Young, 


Arthur ( 
11:10 National Conference 
Uniform State Laws. 
Montpelier, Vt. 
Public Utility Law. William Chamberlain, 
Cedar Rapids, Iowa. 
11:30 Conference of Bar Association Delegates. 
Josiah Marvel, Wilmington, Del. 


11:20 


Committees 
11:40 Professional Ethics and Grievances. Thomas 
Francis Howe, Chicago, III. 


FINAL PROGRAM FOR THE DENVER MEETING 


William H. 


11:50 Use of the Word “Attorney.” 
Lamar, Washington, D. C. 

P. M. 

12:00 Supplements to Canons of Professional 
Ethics. Charles A. Boston, New York. 

12:10 Commerce, Trade and Commercial Law. 
Province M. Pogue, Cincinnati, Ohio. 


12:20 Practice in Bankruptcy Matters. Simon 
Fleischmann, Buffalo, N. Y. 

12:30 Publicity, Walter H. Eckert, Chicago, III. 

12:40 Publications. Grenville Clark, New York. 


12:50 Membership. Frederick E. Wadhams, 
Albany, N. Y. 


Adjournment. 
Thursday Afternoon, July 15 


Broadway Theatre 
Committee Reports 


(The names of the respective Chairmen are given.) 
P.M. 


1:00 


2:00 American Citizenship. F. Dumont Smith, 
Hutchinson, Kans. 

2:15 International Law. James Brown Scott, 
Washington, D. C. 

2:25 Law Enforcement. Charles S. Whitman, 
New York City. 

2:35 Removal of Government Liens on Real 
Estate. John T. Richards, Chicago, III. 

2:45 Jurisprudence and Law Reform. Henry W. 


Taft, New York City. 
3:00 Federal Taxation. Charles Henry Butler, 
Washington, D. C. 
Salaries of Federal Judges. 
Raleigh, N. C. 
3:30 Symposium—Greater Efficiency in Judicial 
Procedure. 


3:15 A. B. Andrews, 


1. Robert G. Dodge of Boston, Mass. 
“Judicial Council.” 
2. Edson R. Sunderland of Ann Arbor, 


Mich. “Exercise of the Rule Making 
Power.” 
3. Roscoe Pound, Cambridge, Mass. 
Canons of Procedural Reform.” 
Memorials. William P. MacCracken, Jr., 
Chicago, Ill. 
Thursday, July 15, at 8 P. M. 
Denver Auditorium 
Address by Thomas J. Norton of Chicago, III. 
“National Encroachments and State Aggressions.” 
Address by Duncan Campbell Lee of London, 
England. “Recent Changes in English Law of 
Property.” 


“The 


5:00 


Friday Morning, July 16 
Broadway Theatre 
Committee Reports 
(The names of the respective Chairmen are given.) 


A. M. 


10:00 Revision of Federal Statutes. Paul H. 
Gaither, Greensburg, Pa. 

10:20 Uniform Judicial Procedure. Thomas W. 
Shelton, Norfolk, Va. 

10:30 Noteworthy Changes in Statute Law. 
Joseph P. Chamberlain, New York City. 

10:40 Admiralty and Maritime Law. Charles C., 


3urlingham, New York City. 
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10:50 





Change of Date of Presidential Inaugura- 


tion. Levi Cooke, Washington, D. C. 

11:00 Legal Aid. Reginald Heber Smith, Boston, 
Mass. 

11:20 Law of Aeronautics. William P. Mac- 
Cracken, Jr., Chicago, IIl. 

1’ 30 Incorporation of American Bar Association. 
John B. Corliss, Detroit, Mich. 

11:40 Insurance Law. William Brosmith, Hart- 
ford, Conn. 

12:00 Nomination and Election of Officers 


Miscellaneous Business. 
Adjournment sine die. 


Friday Afternoon, July 16, at 2 P. M. 


Motor trips to: 

(1) Mountain Park Circle Trip, with stops at 
Motor Club and Buffalo Bill’s grave. 

(2) Sightseeing trip around city; tea at Fitz 
simons’ Military Hospital as guests of Colonel and 


Mrs, Hutton. 
Friday Evening, July 16, at 7 P. M. 


members of the Association 
Speakers to be announced 


Annual Dinner of 
Denver Auditorium 
later. 

Ladies’ Dinner—A dinner will be tendered by 
the Colorado and Denver Bar Associations to the 
ladies accompanying members and guests, in Hall 
of Colorado, Cosmopolitan Hotel, at 6:30 P. M., 
Friday, July 16th. 

Saturday, July 17. 
Motor Tours to: 

(1) All day 
Stanley Hotel. 

(2) All-day trip around “The Mining Circle,” 
luncheon at Hotel Springs Hotel, Idaho Springs. 

(3) All-day trip to ¢ 
of the Gods and Manitou; 

(4) All-day 
Echo Lake. 

(5) Two-day trip “Grand Lake Circle”; lunch- 
eon at summit of Berthoud Pass; dinner, night and 
breakfast at Grand Lake; luncheon, Sunday, Stan- 
ley Hotel, Estes Park. 

(6) All-day trip via Moffat Railroad to Corona 


Pass. 


trip to Estes Park; luncheon at 


lorado Springs, Garden 
luncheon at Broadmoor. 
Mt 


trip ove! Evans Highway to 


Conference of Bar Association Delegates 
Eleventh Annual Meeting, Denver, Tuesday, 
July 13, 1926 
Forenoon Session—10:00 A. M. 
Address: Vice-Chairman, Josiah 


Opening 
Marvel. 
Reports of Committees: 
Conciliation and Small Claims Procedure: 
Reginald Heber Smith, Chairman. 
Co-operation Between the Press and the Bar: 
Julius Henry Cohen, Chairman. 
Requirements for Admission: 
Dodd, Chairman 
State Bar Organization: 
win, Chairman. 
Judicial Selection: 
man. 
Reports by Delegates on Bar Association Ac- 
complishments. 
Appointment of Nominating Committee. 


Walter F. 
Clarence N. Good- 


Irvin V. Barth, Chair- 


“Discussion of Railroad \ 


Afternoon Session—z2:00 P. M. 


Special Topic: The Judicial Council and tl 
Rule-Making Authority. 

Reports of Delegates Lont 

Miscellaneous New Busines 

Section of Criminal L 

The Criminal Law Sectior two s¢ 
sions on Tuesday, July 13, in th Life Au 
torium at 2 P. M. and 8 P. M followir 
speakers will address the Se 

Oscar Hallam of the St. Pau I man < 


the Section of Criminal Law, “Movements for Bet 
ter Law Enforcement to Date.” 

Charles A. Boston of the New York Ba: 
“Crime Waves and Their Suppression—Past His 
tory,” “Informal Presentation of Advantages Whic 
May Be Gained from a Study of the History of 
Crime Suppression.” 

Charles C. Butler, President of the Denver Ba 
Association, “The Administration of Criminal Jus 
tice.” 

Arthur V. Lashly of St. Louis, Operating D 
rector of the Missouri Association for Criminal 
Justice, “The Missouri Crime Survey.” 

William Draper Lewis of Philadelphia, Direc 
tor of the American Law Institute, 
of Criminal Procedure.” 


Comparative Law Bureau 
1 P. M., Tuesday, July 13, Br 


Section of Legal Education and Admission 
to the Bar 
2 P. M., Tuesday, July 13, Ba 
Savoy Hotel. 


wn-Palace Hotel 


ll Room, Shirley 


Section of Public Utility Law 
P.M. Monday 
4 Hotel 


ction convenes at 2:30 
in Rainbow Lane, Shirley-S az yd 
Monday, July 12, 2:30 P. M. 
Address: William Chamberlain, 
man. 
Report of Secretary. 
Appointment of Committees 
Address: N. T. Guernsey, New 


Iowa, Chai 


York, Vice 


President, American Telephone and Telegrapl 
Company, “Should the Amount of What Is Fre 
quently Called the Depreciation Reserve Be De 
ducted in Arriving at Value?’ 

Address: Ray N. Van Doren, Illinois, Vice 


President and General Counsel, Chicago & Nort! 
western Railway Company, “Regulation of Railroads 
in Relation to Economic Law.” 


Tuesday, July 13, 10:00 A. M. 
Address: Frank Milhollan, North 
President, Board of Railroad Commissioners, 
Utility Problems from a Legal Standpoint.” 
Address: Lovick P. Miles, Tet nessee, “Rat 
Making Value Should Never Be Than th 
Prudent Investment.” 
Address: Oliver E. 
Assistant Solicitor, Interstate | 
“Valuation of Railroads and Utilities.’ 
Address: John P. Finerty, Washington, D. C 


aluation 


Dakota 
“Some 


Less 


Sweet, Washington, D. C 
Commis 


; 


mmerce 


sion, 


“Model Code 





























a 





ae 


; 
; 





hab 


PC sa The gages 




































FINAL ARRANGEMENTS 


FOR DENVER MEETING 





Tuesday, July 13, 7:00 P. M. 
Dint j Denver Club. 
(topics and 


Infor i ner of Members 


cussion 


Judicial Section 


Afternoon Session, 2 o’clock, Tuesday, July 13 


ne Court, Capitol Building 

Add: f welcome, Hon; George W. Allen, 
Chief Justice, Supreme Court of Colorado. 

Response, Hon. Robert R. Prentis, Judge Su- 
preme Court of Virginia 

\ ddre: Dean Roscoe Pound, Harvard Law 
School Subject to be announced.) 

Addre Hon. John S. Dawson, Justice Su- 
preme C Kansas, “Rationale of Appellate 
Proceduré 

Addre Hon. Haslett P. Burke, Judge Supreme 


Court of ¢ ido Subject to be announced.) 

The Annual Dinner of the |udicial Section will 
be held in the Palm Room, Brown-Palace Hotel, 
Wednesda ly 14th, at 7 o’clock p. m. Speakers 
and subjects will be announced later 


Section of Patent, Trade-Mark and Copyright Law 
Tuesday, July 13th 


Busine essions at 10 a. m. and 2:30 p. m., 
Drawing R Brown-Palace Hotel. The Chair- 
man will report progress made during the year, 


followed by reports of the committees on 

Legis! i CP Chairman, concerning 
bills pendi Coneress 

( opy | egislation: I: S Rogers, Chair- 


General Copyright Bill H. R. 


pyright 


man, conce 
10434 and international c 


oe 


Design Copyright: L. D. Underwood, Chair- 
man, concerning H. R. 6249. 

Patent ] Revisior C. H. Howson, Chair- 
man, concerning proposed further amendments of 
the patent utes wiili the recommended bill sub 
tl tent statut tl led bill I 
mitted for discussion. 

Lunche for members of the section at 1 p. m. 
(Place to be unced. ) 

Dinner for members, ladies and guests, 7 p. m., 
Palm Room, Brown-Palace Hotel. 


National Association of Attorneys General 
Hotel, Denver, Colorado 
Tuesday, July 12 and 13, 1926, 10 
A. M. and 2:30 P. M. 


Cosmopolitan 


Monday and 


Addre f Welcome: Hon. C. J. Morley, Gov- 
ernor of ( rado ; , 

Address of President: Hon. George M. Napier, 
Attorney General of Georgia 

Addr Hon. Herman L. Ekern, Attorney 
General of V mnsin, “Inheritance Taxes”. 

Address: Hon. Harvey H. Cluff, Attorney Gen- 
eral of Utah, “Fair and Unfair Competition”. 

Address: Hon. O. S. Spillman, Attorney Gen- 


eral of Nel ka, “The Gasoline Situation”. 
Address: Hon. Ben J. Gibson, Attorney Gen- 
eral of Iowa, “A State Bureau of Investigation”. 
Address: Hon. North T. Gentry, of Missouri, 
“Cooperati etween Federal and State Officials”. 
Address: “Pardon and Parole Systems” 
(Speaker to be announced later.) : 
Election of Officers. 


International Association of Attorneys General 
Cosmopolitan Hotel, Lenver, Colorado 


Tuesday, July 13, 1926, 10:00 A. M. 


Tentative Program 

Address of Welcome: Hon. William L, 
right, Attorney General of Colorado. 

Address of President: Hon. Clifford L. Hilton, 
Attorney General of Minnesota. 

Address: Hon. Jay R. Benton, Attorney Gen- 
eral of Massachusetts, “International Extradition”. 

Address: “Law Enforcement and Criminal 
Procedure”, followed by round table discussion, 
Hon. Oscar E. Carlstrom, Attorney General of IIli- 
nois and an Attorney General of a Canadian Prov- 
ince. 

Election of Officers. 


Boat- 


Luncheons 

Bar Association Secretaries: University Club, 
Tuesday, July 13th, 1 o’clock P. M. (William P. 
MacCracken, Jr., Headquarters, Cosmopolitan Ho- 
tel, in charge of arrangements.) 

Chicago University Law School Alumni: 
Brown-Palace Hotel (Room 2) Thursday, July 15th, 
1 P. M. (For reservations apply Secretary's head- 
quarters, Cosmopolitan.) 

Columbia University Law School Alumni: 
Thursday, July 15, 1 P. M. Shirley-Savoy Hotel. 

Harvard Law School Alumni: Brown-Palace 
Hotel (Palm Room), Thursday, July 15th, 1 P. M. 
The guests at the luncheon will be Hon. James M. 
Beck, Dean Roscoe Pound and Professor Samuel 
Williston. For reservations apply to E. Ward Ban- 
nister, 801 Equitable Bldg., Denver. 

Michigan University Law School Alumni 
University Club, Thursday, July 15th, 1 P. M. For 
reservations apply to Merrick K. Edwards, 541 
Equitable Bldg., Denver. 

Yale Law School Alumni: 
tel, Thursday, July 15th, 1 P. M. 
apply Secretary’s headquarters.) 


Brown-Palace Ho 
(For reservations 


Dinners 


Delta Theta Phi: Cosmopolitan Hotel, 
Wednesday, July 14th, 7 P. M. 


Special Announcements 
Annual Dinner 


The annual dinner of the Association will be 
given at the Denver Auditorium, Denver, on Friday 
night, July 16th, at 7:00 o'clock. 

Hon. Chester I. Long, President of the Associa- 
tion, will preside. 

A charge of five dollars for dinner tickets will 
be made to members and delegates. A limited num- 
ber of tickets for guests (non-members of the Asso- 
ciation) will be furnished to members, space per- 
mitting, at a charge of seven dollars each. 

Tickets for the annual dinner can be procured 
and arrangements made for table parties on appli- 
cation at the office of the Treasurer, at the head- 
quarters of the Association in the Cosmopolitan 
Hotel, where representatives of the Dinner Com- 
mittee will be in attendance from 9:00 A. M. to 
6:00 P. M. on Monday, Tuesday and Wednesday. 
July 12th-14th, and on Thursday, July 15th, until 
noon (the day before the annual dinner.) 
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Arrangements for table parties cannot be made 
after one o'clock Thursday afternoon, July 15th. 
Printed seating lists, alphabetically arranged, 
of members in attendance at the dinner will be pro- 
vided, showing the number of the table assigned 
to each person, and therefore the closing on Thurs- 
day noon of the subscription books for the dinner 
on Friday night is necessary in order to permit the 
preparation and. printing of these seating lists. 


Ladies’ Dinner 


The Colorado and Denver Bar Associations 
will tender a dinner to the ladies accompanying 
members and guests, which will take place at 6:30 
P. M, Friday, July 16th, in the Hall of Colorado, 
Cosmopolitan Hotel. Tickets can be obtained at 
the headquarters of the Colorado Committee, 
Lounge, Mezzanine Floor, Cosmopolitan ‘Hotel, up to 
six o'clock P. M. Thursday, July 15th. 


The Post-Convention Trip to Yellowstone and 
Glacier Parks 


A trip through Yellowstone and Glacier Parks 
has been arranged to follow the meeting in Denver, 
and quite a number of the members of the Associa- 
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SOT 


tion have made definite plans to go. Some 
bers of the party will go only as far as Yellowstone, 


while others will go on to Glacier Park lo make 


mem 


the trip through both Parks will require about two 
weeks, and the approximate expense from Denver 
to Chicago will be $190.00 per person, exclusive of 
return railroad fare. The trip to Yellowstone only 


; 


requires about ten days from the time of departing 
from Denver until one reaches Chicago, and the 
cost per person from Denver will be approximately 
$123.00. 

The party will 
July 18th, and going by Colorado Springs, 
wood Springs, and Salt Lake City, with stop-overs 


for sight-seeing at all points, will reach Yellow- 
spent. 


leave Denver Sunday night, 
Glen- 


stone on July 22nd, where five days will be 


The members of the party going on to Glacier 
will leave Cody, Wyoming, on July 26th, reaching 


Glacier Park the next day, where a tour of four 
days through the Park will be taken 

Members who have not made arrangements 
to take this trip, before leaving for Denver, can do 
so by making application to the Secret ’s office, 
Headquarters, Cosmopolitan Hotel, t later than 


Thursday, July 15th. 


BAR ADMISSION SYSTEMS OF CANADA AND U. S.* 


By 


URING the autumn of 1924 the writer took a 
trip through Canada, primarily for the purpose 
of collecting material for the Bulletin now passing 

through the press. Pending the appearance of this, 
readers on both sides of the international boundary 
may be interested in a general comparison between 
the bar admission systems of Canada and of the 
United States. 

One of the most obvious differences between 
the two countries appears in the organization of 
the admitting authority. In Canada, to a much 
greater extent than in the United States, the or- 
ganized legal profession participates in the making 
of rules and in the conduct of examinations. The 
extent of the control which Canadian Law Societies 
actually exercise over the admission of lawyers into 
practice must not, however, be exaggerated. As in 
the United States, at least the main lines of the 
requirements are usually laid down by the legisla- 
tures; and in Ontario and the prairie provinces the 
law schools have gone much further than in any 
American state in securing administrative control 
of the examinations. In this respect, the real con 
trast between the two countries is not that Canadian 
practitioners have somewhat greater influence over 
the process of admission, but that Canadian judges 
have much less. The ceremonial “call to the bar” 
lingers as a traditional survival, but there is not a 
trace of the all but universal American system of 
judicial rules affecting admission to the bar, and 
Twentieth Annual Report of the Carnegie Foundation 


*From the 





for the Advancement of Teaching Tt author is Mr. Alfred Z. Reed, 
whose report on the Profession of the Law in this country appeared 
several years ago under the auspices of the Carnegie Foundation and 
was at once recognized as a notable « ribution to the subject 





ALFRED Z. REED 


1 


examination of applicants by the judges or by 
boards appointed by them. 


It is significant in this connection that for some 
years there has been a movement, fostered by the 
(American Judicature Society and by the Conference 
of Bar Association Delegates of the American Bar 
\ssociation, to establish in the several states of 
the Union inclusive “self-governing” associations 


of lawyers, modeled in a general way upon the in 
corporated Canadian Law Societies. Up to the 
present time four states—North Dakota, Alabama, 
Idaho, and New Mexico—have enacted the requisite 
legislation. The four enactments differ from 
another in detail, but in one way another 
preserve the characteristic American principle 
the courts should as a matter of policy, if not of 
law, exercise a certain amount of control over the 
admission of lawyers into practice 
A difference of more 
greater severity of the Canadian requirements. The 
applicant must pay higher fees; he must 
undergo a more complex system of 
above all, he is required to devote more time to his 
preparation than in the United States. Inspection 
of the information printed on succeeding pages 
will reveal the fact that in only three American 
jurisdictions—Kansas, West Virginia, and Illinois 
-is the minimum interval between leaving the high 
school and admission to practice (the sum, that is 
to say, of the preliminary college years and the 
years devoted to technical law) now, or soon to be, 
so long as five years; and in only two more—New 
York and Colorado—is the corresponding figure 
four years. Four out of nine Canadian provinces 


one 
all 


that 


ment is tne 


serious 
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require 

quire no 
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roundia 
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, 
must De satished 


site amount 


and four others re- 


than six years after leavmg the high 
In the P 


Brunswick and in 
are slightly lower, 


f New 


> requireme nts 


lemanded in the way of general 


general qualifications, 
before the period 
Chere is no Canadian counter- 
where the applicant can 
general education, 


these 


ensive preparation pursued at the 


Still less can a 
there can be 


iaW 


is studying 
understand how 


can jurisdictions which require no 


general education; or how, 

ere can be seve which do not re- 
é 1 of law study 

ked contrast also in the type or 

] ly that w be accepted. In the 

rules, eve en they define the 

are often very vague in regard to 

etimes they require merely study 

supervision of a lawyer, or “under 

under this system almost any 

can be offered. The prevailing 

e string¢ that it limits the 

either i1 iw school or in a 

y in one and partly in the other, 

ns as he may himself decide. The 


to greater detail are actuated 
as. Some—as, for instance, New 
st applicants New York—insist 


I 

luring his period of preparation 
st a certain specified amount of 
e, with t rivilege of spending 
there if he so desire. Others—as, 
nois—discourage office work by 
he period of preparation in the case 
not secure their entire prepara- 
1; West Virginia has gone so 
that it will refuse credit for any 

a law office 


r hand, all 


1 


the Canadian provinces 
reparation would consist of 
j and office work. 


, , 
schoo 


every province the student must 
ration a certain amount of office 


except Prince 


every province 
successful completion of a three- 
uurse is either likewise obligatory, 
by a provision that in such cases 
f preparation may be reduced. It 
the prairie provinces, as in the 

e are not wanting those who 
modern law office and the law 
to offer one another. This atti- 
however, in the actual bar 
Che question that now particu- 
espons ble for the development 


school and law 


» be combined, but how this can 





tively bv ha ng the student 
9 ser hhetures ] | and office: 
o the fice into the long 
ten arha v postponing 

] } ] 


school cc yurse 


lifferences are the division 
n, in the Province of Quebec, 
lly exclusive groups of Notaries 














“ 


and of Advocates (or the “Bar’’); the operation of 
law schools by the legal profession itself in On- 
tario and British Columbia, and by the legal pro- 
fession jointly with the provincial university in 
Manitoba; the far greater readiness of Canadian 
professional authorities to shorten the required 
period of law study in the case of college graduates ; 
and the greater extent and more varied forms of 
co-operation between practitioners and university 
law faculties in the conduct of examinations. Of 
less practical importance, though of considerable 
interest to the student of legal education, are the 
technical survivals found in some of the printed 
rules, such as the occasional appearance of the origi- 
nal title of “attorney” (universally preserved in the 
United States) in place of the modern English “so- 


licitor’; the circumstance that in Prince Edward 
Island, as in Delaware, “solicitor” is still in its 
earlier sense of practitioner in the Court of 


Chancery ; the reference in several provinces to “the 
degree” of barrister-at-law. In spite of these sur- 
vivals, one and the same person may everywhere, 
except in the Province of Quebec, enjoy all the 
privileges of legal practice; the integrated title of 
“barrister and solicitor” is in common usage, and 
corresponds closely to the American “attorney and 
counselor.” 


Officers, American Bar Association, 


1925-26 


President 
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PRESENT SITUATION AS TO UNIFORM 


PROCEDURE BILL 


By Tuomas W. SHELTON 


The Bench and Bar are familiar with and have 
actively participated in the campaign that has been 
aggressively conducted before Congress for the past 
twelve years in the effort to bring about the enact- 
ment of the bill (S. 477; H. R. 419) vesting in the 
United States Supreme Court the power to make 


rules on the law side of the courts, to the end that 


the detail machinery of the courts may be made 
simple and scientific and free from statutory 
rigidity and legislative interference. It is the same 


exercised on the equity side 
and in admiralty and bankruptcy. Through the 
aid of the several State Vice-Presidents, eighty-two 
Senators and over eighty-five per cent of the House 
signed favorable questionnaires after having the 
matter explained to such as were not already con 
versant with it. But the Judiciary Committee held 
the bill in committee. That is now and has always 
been the sole difficulty. In 1916 it was favorably 


power exactly already 


reported under the guidance of Senator, now Mr. 
Justice George Sutherland, just before the session 
adjourned. In 1924 an unfavorable report was 
made likewise too late for action. The favorable 


report just made will hardly prove an exception. 

The Present Session—A Favorable Report 

At the opening of the present session in Decem- 
ber, 1925, the bill was again introduced by Senator 
Albert B. Cummins and Representative A. J. Mon- 
tague, respectively in the Senate and House, and 
was referred to the respective Judiciary Commit- 
tees. Unavailing efforts were made to induce the 
Senate Committee to report until May 17th, when 


it appears to be again too late to call up the Bill 
in the Senate for a vote before adjournment. But 
this time it stands ready for a vote at the short 


session in December, which is a distinct gain. 

As to the cause of the delay, certain corre- 
spondence will be quoted 

The Cause of the Delay 

On May 7th Chairman Shelton, having much 
respect for the great Western Senator, made a per- 
sonal appeal to Senator Thomas J. Walsh to allow 
a vote. The Senator answered on the 10th that, “I 
appreciate that you have held me responsible for the 
delay in the Committee on this bill, though I pro 


test the blame is justly chargeable to members of 


the Committee who have remained away 
from the meetings at which it has been consid- 
ered ! 


In a letter to Judge Charles B. Letton, of Ne 
braska, dated May 27th, Senator Walsh said: “Il 
1 


have simply asked that a vote on the bill be deferred 


until I could present the arguments against it to 
them. That they failed week after week to attend 
the sessions of the Committee was no fault of mine. 
This condition continued during the present Ses- 


sion until I fin: and the 


illvy abandoned my attitude 
bill is now before . i 





Committee on Uniform Judicial Procedure 


port signed by members who never heard the dis- 
cussion before the Committee, or at least heard it 
only in a fragmentary way.” It that 
these Senators, having familiarized themselves with 
the bill and being in favor of it, were devoting their 
attention to other matters. Moreover, on account 


is manifest 


of conflicting committee engagements, it is reason- 
ably doubtful if a full membership were ever pres- 
ent. 


Aid of the Vice-Presidents 
ial Procedure, 


The ¢ 


while having a member constantly 


ymmittee on Uniform Judi 
in Washington, 


is pleased to attribute the present success much to 
the prompt and militant aid of the several State 
Vice-Presidents. They have elevated their honor- 
able office to one of great utility and deserve the 


gratitude of the Association that is becoming an 
aggressive force in bringing justice to the 
with promptness, simplicity and economy. 
and the State Committees are nov ; 
spective Senators to call up the bi 
ment, otherwise to arrange for a vote 
the beginning of the short session in Dy 


is the vital element in the campaign. 


people 
Chey 
asking their re- 
re adjourn- 
promptly at 
cember. That 
In this event 


‘ 
\ 

17 
il 


bef 


it can almost certainly be put through the House 
before adjournment. Every lawyer and judge 


should send now and at the beginning of the De- 
cember session a letter of support to his Senators 
and Representatives, referring them to page 483 
of the 1924 Annual Report of the American Bar As- 
sociation, and urge a vote. Surely 
enough precious time consumed in seeking an audi- 
ence in the committee. 


there has been 


Recent History 


Senator Thomas J. Walsh delivered an address 
in Opposition to the Bill at the Texarkana 
Tri-State Bar meeting held in April with which the 
Bar are familiar. Previously he had replied to an 
editorial criticism in the New York 
ing his responsibility for the delay to which a re- 
sponse was made by Chairman Shelton. The three 
articles were published in pamphlet form and were 
distributed 

Obviously the 
Senator Walsh, 


recent 


—_ 
iimes conced- 


lawyers have no quarrel with 


because of his adverse personal 





I 
convictions. But they are equally vinced that 
he owes something also in his representative capac- 
ity The lawyers entertain a high regard and a 
respectful admiration for the undaunted courage 
and almost unmeasured influence of the great 
Western Senator. However, the lawyers of Amer- 
ica, putting to one side the inalienable right of every 
citizen to be heard, would be u y grateful 
fora te Congress on the | é 1 Bill, after 
patientl vaiting twelve years Is a Committee, 
any more than a King, justified in suppressing legis 
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i operate. Because of its conven- : 
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ed te 





ADDING - 


and small, have given the Bur- 
roughs Portable a whole-hearted 
welcome. Over 23,000 are now in 
use—a large number in the hands 
of lawyers. 


The Burroughs Portable adds up 
to $1,000,000.00; has standard 


ient size and weight it is easily 
carried wherever required—even 
to the home. 


or in the general office it has no 
equal as an aid in every kind of 
computation and accounting. 


Behind it are Burroughs guaran- 
tees, Burroughs service and the 
greatest value in figuring equip- 


Call the nearest Burroughs office 
or mail coupon for free demon- 
stration. 


BURROUGHS ADDING MACHINE COMPANY 


BOOKKEEPING 


Wer VRoltne. Gun ne 


DETROIT, MICHIGAN 


AND 





Name 


Mail This 


Burroughs Adding Machine Co. 
6328 Second Boulevard, 
Detroit, Michigan 
I would like to have a free dem- 
onstration of the Burroughs 
Portable Adding Machine. 
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Conciliation Courts for Ohio 

I propose to this association that we make a serious 
effort, as authorized by the Constitution of our state, for 
the establishment of conciliation courts. To this end 
I have drafted and attached hereto a proposed act 
framed along the lines of the model drawn by the Amer- 
ican Judicature Society, and most earnestly recommend 
its consideration and approval. The proposed act pro- 
vides for the appointment by the Common Pleas Judges 
of a conciliation board in each county, the number and 
the location thereof to be determined by the court ; that 
a county judge shall be an ex-officio member of the 
board; that any person of good reputation and having 
the qualifications of a voter shall be eligible to appoint- 
ment as conciliator; but if a member of the bar be ap- 
pointed, he shall not appear in any action submitted to 
him as conciliator on beh either party. The con- 
ciliators shall hold their office at the pleasure of the 
court and shall take an oath of office; they shall meet 
upon the call of the judge a majority of the board; 
they may grant continuances—may grant a change of 
venue to some other conciliator, or, if interested in the 
controversy, they need not be compelled to serve. Every 
conciliator shall serve without compensation 

The proposed act further provides that the con- 
ciliator may request one of the parties to appear before 
him at a particular hour. If he fails to appear, a cer- 
tificate of conciliation shall be granted to the complain- 
ant. If the person complained of does appear, it is the 
duty of the conciliator to hear the parties and their wit- 
nesses and endeavor to effect an amicable settlement 


1¢ f 
ur Oo 








of the controversy agreeable to law and equity. No 
record of the proceedings shall be made, nor shall it 
be considered in any subsequent trial of the case or be 
in any manner referred to therein 

lhe meat of the proposal is expressed in the idea 
that no process shall be issued for the commencement 


of any civil suit by any court unless the moving party 
shall file in such court a certificate of a conciliator to 
the effect that an attempt has been made to settle the 
claim sued for and that such attempt has failed ; but this 
rule shall not apply to suits commenced in attachment 


or replevin, nor for injunction, nor other remedial 
rights, nor in any case where any judge of the court in 
chambers may upon a proper showing direct the is- 
suance of process without recourse to conciliation 

The purpose of the law is at once apparent. The 


e statement that 
ind himself 


very soul of it may be expressed in tl 
before a person shall involve his neighbors 
in legal warfare, there shall be made an effort to secure 
Bear in mind that conciliation does not 
1 a compul- 


a legal peace. 
demand compulsory peace, but does deman 
sory effort for peace. 

Under conciliation, if the parties refuse 


to adjust 
their differences through the med court of 
conciliation, then they are privileged to go to court. If 
the party summoned fails to appear or fails to agree, 
no harm has been done ; no money has been wasted, but 
little effort has been expended, and although the effort 





at peace has failed, it is worth something that the at- 
tempt shall have been madé From ldress of 
Hon. John B. Cline before Ohio State Bar Assoc., 


Jan., 1925. 
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AND LOCAL BAR ASSOCIATIONS 








1 


Calif ria relief of the congestion in the Supreme 
( irt 





Section Meets 


California Judicial 





actin at 


procedure in- 
erned by rules ‘ 
Legislature, the Georgia Votes for Statutory Organiza- 
easurably re tion of Bar 


REMI. . evtindties 


here 














Recorder n the proposed judicial retirement 

amendment. After indicating the desir- 

e ses- ability of the amendment, he pointed out 

' the Cal that this was not a new idea but that 

1t Los Angeles seventeen states have laws providing for 

Henrv Brown the retirement of judges. The section 

ght sessi endorsed the amendment and provided 

tration f Civil for the appointment of a committee to 
advocate the approval by the people 

e a profound It was declared the sense of the sec- 

es and evoked tion that the public welfare demands the 

Vithout any attendance of the judges at the meetings 

the compell of the Judicial Section and that calen- 

i the student dars should be so arranged as to permit 
presented his of suc h attendance. ; 

t ng Mr. Justice John E. Richards of the 


t- Supreme Court spoke briefly upon the 
in the ad- general subject of congestion and the 








proposed remedies. Judge Hollzer ex- 
the existing pressed the gratitude of the Los Ange- 
stion in Cali- les judges at the large attendance of 
udicial Cour outside judges, and the meeting ad- 
of the rule journed. 
] e 
ent might Delaware 
» eme 


rning’s Rule-Making Power Lodged in Supreme 
Court 


2% . (From a letter to the Editor) 
\ particularly striking and gratifying 
te in Delaware is that last year the 


State bar secured the placing of the rule- 

iking power in the Supreme Court, for 
1. -f the the civil side of the courts and also 
; © iu laced the control of practice in the 

aie Criminal courts in the Supreme Court. 
' his is a striking step forward and, from 
hat I learned, was acepted by the Leg- 
slature at the request of the Delaware 
State Bar, without a single dissenting 


Sucte ice from the Legislators. The posi- 
, a of the Delaware State Bar is some- 
elieve the What unique in regard to the respect 
F own to its recommendations by the 

‘ gislators 
oe 6 the Another striking note is that sounded 
~ by its President, Josiah Marvel, in the 
s of cal ual address on January 8, 1926 
the Su printed in the 1925 Year Book of the 
wes the Delaware State Bar Association), in 
essary, of Which he emphasizes tbe responsibility 
when and of the Bench and Bar for the proper 


development of the Judicial Department 





es He - f Government. 

1 idea, but 
iently cor 

ngestion. If 
make their Georgia 





posed cor The Georgia Bar Association held its 
the retire- annual meeting at Tybee Island, near 


ted that the bar Savannah, Georgia, on June 3, 4 and 5, 


to perform 1926. The meeting was well attended 
lition Of by lawyers generally from every sec- 
is tion of the State. The increased attend- 








is that rem ance from the smaller cities and towns 
nsidered and and their active particpation was note- 
reached worthy. 

William H The annual address was delivered by 
‘ourt of Ay Mr. Eugene H. Angert of the St. Louis 
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peal, First District, Division Two, pre- 
sented a constructive suggestion for the 


Mr. Chief Justice William H. Waste 
the Supreme Court presented a paper 


bar. His subject was: “Is the Law a 
Jealous Mistress”? A striking and well 
received address was made by Judge 
James K. Hines of the Supreme Court 
of Georgia on “Lawyers as Makers and 
Defenders of the Constitution of the 
State.” L. W. Branch, of Quitman, 
used as his subject for the President's 
annual address “The Stagnation of the 
Criminal Law.” 

The second day of the session was 
largely devoted to the consideration by 
the Association of the Alabama plan 
for the inclusive organization and incor- 
poration of the Bar. Mr. Borden Burr, 
of Birmingham, Alabama, addressed the 
Association at length explaining ‘the 
Alabama law. The report of the com- 
mittee upon the incorporation of the 
bar, recommending the statutory and in- 
clusive organization of the Bar, was 
adopted, and the incoming president was 
directed to appoint a committee to draft 
and submit to the next annual meeting 
of the Association a bill looking to that 
end. 

The Association also authorized the 
executive committee of the Association, 
with the Deans of the Law Schools of 
Emory, Mercer, and the University of 
Georgia, to investigate the feasibility of 
the publication of a Law Journal. 

On the last day of the session there 
was a conference of delegates from Lo 
cal Bar Associations, presided over by 
Mr. Paul Doyal, of Rome. 

The following officers were elected for 
the year 1926: Warren Grice, Macon, 
President; Logan Bleckley, Atlanta, 
Treasurer; John B. Gamble, Athens, 
First Vice-President; H. F. Lawson 
Hawkinsville, Secretary. 

The executive committee is composed 
of A. W. Cozart, Chairman, Columbus; 
R. B. Troutman, Atlanta; Henry J. Full 
bright, Waynesboro; A. R. Lawton, Jr., 
Savannah; John S. Wood, Canton 

Harry S. Strozier, for eleven years 
the Assistant Secretary and Secretary 
of the Association, because of increased 
professional duties, asked to be relieved 
of his office. This the Association did 
with regret. His geniality and efficiency 
had endeared him to the entire mem- 
bership. 

H. F. Lawson, Secretary 





Indiana 





Thirtieth Annual Meeting of Indiana 
Bar 


The program for the thirtieth annual 
meeting of the Indiana State Bar Asso- 
ciation, at Michigan City on July 5, 9 
and 10, presents both variety and inter- 
est. It includes an address of welcome 
by Hon. H. B. Tuthill, Michigan City, 
and a response by C. C. Shirley, of Indi- 
anapolis; the president’s address, on 
“The Progress of the Law,” by George 
Oscar Dix; addresses by Hon. Nicholas 
Longworth, Paul V. McNutt, and Wil- 
liam Draper Lewis. There will be an 
oration, “The Constitution,” by Collier 
Young, Shortridge High School, India- 
napolis, winner of the Indiana State 
Oratorical contest. It also includes re- 
ports of various standing and special 
committees, among which may be men- 
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tioned those of the committees on “In- 
vitation of the American Bar Associa 


tion to Indiana,” ““Promotion of Passage 
of Procedural Bill,” “Promotion of Bill 
for Increase of Salaries of Federal 


Judges,” and “Alien Citizenship.” 

The entertainment program includes a 
banquet in the main ball room of the 
Hotel Spaulding, a dinner as guests of 
the Michigan City Bar Association and 
Chamber of Commerce, Golfmore Ho- 
tel, Grand Beach, and motor trips t 
Grand, Beach and through the newly 
created Dunes Park, the latter as t 
of the Michigan City Bar Associa 
Special entertainment is provided for 
the ladies, and its variety t 
to the activity and efficiency of 
tertainment committee 


bears witness 





lowa 





Meeting of Iowa Bar Association 

The Thirty-second Annual Meeting of 
the Iowa State Bar Association was held 
at Davenport, lowa, Thursday and 
Friday, June 17 and 18, 1926. Although 
heavy rains the early part of the week 
prevented many from attending the 
meeting by reason of bad roads, a total 
registration of 460 was reached The 
meeting will take rank one of the 
best of the many splendid meetings held 
by the Association, the members being 
royally entertained by the members of 
Scott County Bar. Every effort was 
made by the local bar to entertain the 


on 


as 


members and every courtesy Was exX- 
tended to the lawyers from over the 
state. 

The members of the Association were 
welcomed to the City of Davenport at 
the opening session in an Address of 
Welcome by Mr. C. D. Waterman of 


the Davenport Bar, the Response being 
made by Mr. John E Newton. 
The report the Membership Com- 
mittee showed an addition of 175 new 
members, thus keeping the Association 
in the very forefront of such organiza- 
tions in point of membership. The re- 
port of the meeting of the American 
Bar Association was given by Mr. Wes 
ley Martin of Webster City, long the 


Cross of 





of 


Vice-President of the American Bar As- 
sociation for the State. The President's 
Address closed the session, being deliv- 


Markley of 


ered by President J. E. E 


Mason City. The President's subject 
was “Law Reform” and the presenta 
tion of this timely subject was able and 
fearless. The President’s attitude on 
law enforcement as a means of simpl 
fying the tendency for “cure-all” legis 
lation was heartily endorsed by the 
members who heard him 

The forenoon session on Thursday 
was devoted to the presentation and con 
sideration of committee reports, notably 
the Committee on American Citizenship 
presented by the Chairman, James A 
Devitt of Oskaloosa, and the report ot 
the Committee on Law Reform pre 
sented by the Chairman of the Com 


mittee, Justice E. A. Morling of Em- 








metsburg The Committee on Law Re 

form presented lations 
for amendments to the statutes, six ot 
which were endorsed by the Associa 
tion. The discussion showed very 
striking manner, a g terest < 

the members in law ref The An 
nual Banquet was held at t Mason 

Temple on Thursda evening with 
President J. E. E. Markle; Toastmas 









ter. Splendid responses were made by 
Mr. J. R. Files of Ft. Dodge upon the 
subject of “Robinson Crusoe,” Hon. M. 
F. Donegan of Davenport on “The Law 
and the Profits” and by Justice W. D 
Evans of Hampton on “The Bar and 
the Bench—A Close-Up View.” The 
guests of the Association, Mr. Frederic 
R. Coudert and Frederic R. Coudert, 
Jr., of New York City and Chief Justice 
Carrington T. Marshall of the Supreme 
Court of Ohio were present at the 


quet and responded at the conclusion 


ban 


the program. 

The morning session on Friday was 
devoted to the reports of various com 
mittees of the Association and the gen- 
eral business of the organization, clos- 
ing with the address of Chief Justice 
Marshall upon the subject “Modern 
Progress and Modern Problems.” Jus 


tice Marshall gave a splendid treatment 
of the problems affecting present day 
life and advocated a return to the teach 
ings of the past as the 
adopted for the future. 
The members of the Association 
entertained at a lunc¢ 
the members of the Davenport Bar As- 
sociation given at the Davenport Goll 
and Country Club at noon on Friday. 
The luncheon was followed by tl 


retorm to be 


were 


noon-day heon by 


ie clos- 


ing session of the meeting at which the 
Annual Address was delivered by Fred- 
eric R. Coudert of New York. The clos- 


ing session was held on the grounds of 
the Golf Club, high on the bluffs of the 
Mississippi. Here Mr. Coudert ad- 
dressed the members on the subject 
“The Evolution of the Doctrine of Ter- 
ritorial Incorporation—Comments upon 
the Insular Cases.” The address was 
one of the finest in the long list of an- 
nual addresses delivered before the As- 
sociation and consisted of a_ splendid 
presentation of the evolution and devel- 
opment of the doctrine of territorial in- 
corporation. The speaker, one of 
America’s great international lawyers, 
had appeared in all of the insular cases 
which developed the doctrine formu- 
lated by the Supreme Court of the 
United States. Bearing as it did upon a 
subject of particular interest at the pres- 
ent, Mr. Coudert’s address was of great 
inspiration and benefit to all who were 
privileged to hear him 

Officers elected by the to 
serve for the coming year were as fol- 
lows: President, B. F. Swisher, Water 
loo; Vice-President, H. C. Horack, Iowa 
City; Librarian, A. J. Small, Des 
Moines; Secretary-Treasurer, Clyde H. 
Doolittle, Des Moines. 

Iowa City was selected as the next 


meeting 


meeting place and the dates for the next 
annual meeting were set for June 23 and 
24, 1927 

Criype H. Doo.ittie, Secretary 





Michigan 





Complimentary Dinner to Justice Snow 





On May 27, 1926, at the Saginaw Club, 
a Testimonia! Dinner was tended to 
Justice Ernest A. Snow f the Michi- 
gan State Supreme Court, by the mem- 
bers of the inaw County Bar Asso 
ciati complimenting Justice Snow 
upon his elevation from the Saginaw, or 
Tent Judicial Circuit to the State Su- 
preme sench The occas was ex- 
tremely significant from the ict that 





Justice Snow w 
jurist from Saginaw ( 
to the State Supreme Benc 











ner should have been tendered 

the winter at the time of Justi 

call to this elevat« I 

this time both of irents died, an 
also the Court being in session, it was 
necessary to defe ( nne intil the 
27th of May In atte nce at the din 
ner were a mayjorit f the members « 

the Supreme (¢ ther lead 
ing jurists and la the State « 

Michigan Just S is an abl 
lawyer before g g the benc al 

comes trom a f ry capable 
lawyers, his father ving been espe 
cially recognized as a very capable tria 
lawyer. 





Nevada 





Bar President Appoints Committee on 
Judicial Selection 








Hon. Prince A. Hawkins, President of 
the Nevada Bar A ciation, has_ re 
cently appointe mittee on judi 
cial selection con ed of Mr. H. R 
Cooke, Mr. Sam Platt | Judge George 
S. Brown [This marks the beginning 
of activity in Nevada of the Bar Asso 
ciation in connection with the selection 
of judges. Nothing definite can immedi 
ately come of this activity, however, be- 
cause the bar association will not hold 
a meeting until the November 
1926, election It is letter notifying 
these gentlemen of thet appointment on 
the committee, P: lent Hawkins called 
particular attention t section 2 of the 
Canons of Profess al Ethics of the 
American Bar Association in regard t 
the duty of the Bar to endeavor to se- 
cure the selection of proper judges. He 
also mentioned the fact that Hon. A. L 
Scott, of Pioche Nevada, had been se- 


lected by the chairman of the committee 


on judicial selection of the Conference 
of Bar Associat Delegates as the 
delegate from the Bar Associa 


peration with 
selection ap- 
Nevada 


members. 


tion, who is to wor! 
the committee 
pointed by the Pre 


Association fron 





t the 
, rie 








New York 





Conference of New York Bar Associa- 














tions 

The JourNnat has received notice is- 
sued by Mr. P J. Wickser, Presi 
dent of the Bar Association of Erie 
County, New York, concerning the con 
ference of all t bar associations of 
the seventh and eighth jr il districts 
scheduled for Thursday, June 24th, at 
Buffalo **The ect I the Confer- 
ence,” as stated | I s nt Wickser, 
“is to strenget M a association 
idea in wester! Jew York. to become 
better acquait ther, and 
bv ut 4 r cor 
mon € le S e profes 
Sik nterchangé 
of ideas beneficial 
and instruct su n occasion 

spec S considered 
by the ‘ ry, has 
been <¢ sé ‘The 


















































a ie Ds ice eh tai 


ee 


Sa NR Te Beg 
















ree 
ing 


edi 


old 
ber 
ring 
t on 
Ned 
the 
the 
i t 


He 


| se 
ittee 


ence 





the i 


ocia 

with 
ap- 

vada 


ce is- 
Pres! 

Erie 
» con- 


th, at 





Aan Ai 2 URN 


sam 


S5hOs& \ 
oe — 


- Poets 


AMERICAN Bar ASSOCIATION JOURNAL 














44 YEARS OLD—STILL THE STANDARD 


Tue Lawyers’ Eprtion of U. S. Reports 


HE L. ed. was first published 44 years ago and from its 
inception has been regarded as the standard set of U. 
S. Reports because it contains every decision of the U. S. 
Supreme Court in full and because of its many special 
service features such as editorial notes, epitomized briefs of 
counsel, exhaustive headnotes and thorough digesting through 
the famous Co-op U. S, Digest. 
During these 44 years there have been various reprints 
of the L, ed., until now we have the most recent in 


The Popular Priced Set of U.S. Reports L. ed. 


combining all the special service features of the original L. 
ed. with the added advantages of a reduced price, a material 
saving in shelf space and immediate delivery of full sets. 





The entire set, consisting of 268 single vol- 
umes, is bound in 39 books, which require 
only 3 standard book case units or 8 linear 
feet of shelf space. 





For Price and Terms write to 


The Lawyers Co-operative Publishing Co. 


I N York Cit 
Rochester, N. Y. 196 Haan Ea, 




















There is an apparent 


The pages are either 


The filming is recorde 





rent discrepancy at this point. 


ther missing or the pagination is incorrect. 


-orded as the book is found in the collections. 








































































504 AMERICAN Bar ASSOCIATION JOURNAL 




















Proposal for the Incorporation of 
Bear.” 

Following is the program as issu 

9:30 a. m.—Organization a 
of a chairman and secretary of n 
ference. Appointment of a committee 
to consider the advisability of a Federa 
tion of Bar Associations of Western 


New York. 


10 a. m.—Debate on the proposal for 
“The Incorporation f the B Mr 
Justice Charles B. Sears will be n 


erator. Mr. Julius Henry 
New York,. Mr. Merritt N. Baker o 
Buffalo, and either Mr. George H. Bond 
of Syracuse, or Mr. Richard H. Templ« 

ton of Buffalo, will speak in favor of the 
proposal. Mr. Louis Marshall of New 
York, Mr. Robert H. Jackson of James 
town, and Mr. John W. Ryan of Buf 

falo will speak against it 


12:30 p. m. Informal luncheor tor 
delegates and members attending the 
1 


conference, in the Grill Room, Hotel 
Statler. 

2 p. m.—Continuation of the debate, 
informally. 
3 p. m. 
Federation of Bar Associations 
ern New York, and action there 

4 p. m—Trip to the Outing at the 
Automobile Club in aut 

6:30 p. m.—Informal dinner at the 
Automobile Club to be followed by a 
Gridiron and Cabaret Show in charge o 
the Entertainment ‘ t 


stt f 


Report of the Committee of 


f West 


ymobiles 


mmittee 





Pennsylvania 





Program for Pennsylvania Annual 
Meeting 





The program for the thirty in 
nual meeting of the Pennsyl 1 Bar 
Association, at the Bedford Springs Ho 
tel, Bedford Springs, Pennsylvania, on 
June 29 and 30, and J ludes 


the President’s address 
Ruhl, of Reading; a 
liam Mather Lewis, President George 
Washington University, 01 Founda 
tions of Good Citizenship” nnual ad 
dress by Hon. Richard Washburn Child 








on “Battling the Cri al’ 

Edgar T. Fell, Assistant Secretary oft 

the American Bar Association, on “State 

Responsibility.” Varicus important 

committees will make their reports, 

among which we note one t inquire 
; 


into the matter of organization of law 
yers of the state into a s bar by ir 





corporating the same; another to cor 
sider the creation of a judicial incil, 
and another to present resolutions con 


cefning modernizing and making unt 
form the procedure ot e courts, and to 
co-operate with the neri } 
sociation’s committe 
cial Procedure 








Wisconsin 





Annual Meeting of the State Bar 
Association of Wisconsin 


The State Bar Association Wiscon 
sin closed a successful three day conven- 
tion at Kenosha on Saturday, Ju 
The convention was opened Thursday 
afternoon, June 24th, with an eloquent 


ne 26th 





address of welcome delivered by Ho! 


John C. Slater, President of the local 








bar association of Kenosha Roy P 
Wilcox, President of the State Assox 

tion, responded briefly, after wl : 
discussional part of the program was 


launched by a paper on the subject “¢ 

porate Problems Created by Income Tax 
Laws,” read by Mr. David Himmelblau 
( P. A., Chicago. 


by a discuss by the section on Bus 


This was followed 





ness Organizations, of which Mr. Lecher 
of Milwaukee is Chairman, giving pa! 
ticular attention to the subjects of Non 
Par Stock and the Right of Minority 
Stockholders to Compel Payment ot! 
Dividends 

Other subjects discussed during the 











convention are as follows 
Day Crime, Its Prevention and Detec 
tion,” by Circuit Judge A. H. Reid, 
Wausau; “Present Day Crime, From 
the Standpoint of a District Attorney,” 
by Phillip La Follette of Madison; 
“How to Successfully Conduct a Local 
Bar Association,” by W. P. Knowles, 
River Falls, E. B. Hand, Racine, and 
J. G. Hardgrove, Milwaukee; “Prepara 
tion and Presentation of a Jury Case 
for Trial,” by Daniel H. Grady of Port 
age and John F. Baker, Milwaukee 
Justice Walter C. Owen of the Su 
preme Court, in an interesting talk, gave 
to the lawyers some excellent pointers 
on the manner in which cases should be 
presented to the Supreme Court 





The United States with relat t 
European affairs was discussed by ¢ 
cuit Judge R. S. Cowie of La Cross¢ 

The report ol the Committee « Wis 
consin Digest was followed by a paper 
mn “How to Use the Wisconsin Digest” 
l J ( Cahill of Chicag: ihe ( m 
miuttee reported in favor of the publica 
tion of advance sheets of the Wis sin 
Supreme Court Decisions and t As 
sociation voted unanimously as favoring 
such a publication 

Che Association listened with pleasure 
to interesting and instructive addresses 
by Chief Justice Carrington T. Mars ll 
of the Ohio Supreme Court on the sul 
ject “Our Institutions on Trial und by 
ex-Senator Chester I. Long President 
of the American Bar Associatior n the 


“Liberty With Government.’ 
In his annual Presidential address, 
Mr. Wilcox took up the subject of the 


growth of the Association, its possible 





future, and the work before it of build 
ing up the ethical standards of the legal 
profession. His address had the merit 
f being not only interesting but brief 
und to the point, and was well thought 
out 

Many interesting and constructive 
committee reports were submitted, 
among which that of the Membershy 
Committee is deserving of special men 
tion Such Committee reported that 
under the affiliation plan, which has 
been in force for the past two years 


eleven county associations | 


affiliate Among these was Milwaukee, 
by far the largest local association in 


the state By reason of such afhliations, 
the Association has grown during the 
past year from a membership of 800 to 
nearly 1,300, a gain of over 60 per cent 
and embracing over 65 per cent of the 
lawyers of the State [his indicates a 


very rapid and healthful growth on the 
part of the State Association and it 1s 
hoped that it may continue until it in 
cludes the entire state 


b i for the 


Too much cannot be sa 











Unknown and Missing 


Heirs — Searched For 


An international organization serving 
Lawyers and worl 
the search for heirs 
ters 
owners of dormant 
balances that have term 

We advance all expenses and handle 
cases on contingent basis 
Lawyers and others cooperating with us 
behalf of heirs found receive adequate 
compensation. 

Booklet re our services and activities 
sent to Lawyers on request Legal rep 
resentatives listed for emergency service. 


ng along ethical lines in 
legatees in mat 
contested; also 
ac unts, trust 
inated, etc. 





intestate, testate 
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were given by the 


splendid 


t lin . 
Standing col 


Clifford 





Committe 


splendid manner in which the visiting 
members were entertained by the Ke 
County Bar Association, und 
direction of Clifford | Randa! 
chairman of the Cor ttee on Local Ar 
angements. The State Association et 
joyed the sple ndid 1 vy I s t ib Hous 
use as headquarters and for most 
meetings \ reception and luncl 





such club hou on Thursday eve 


On Frida n, the entire Ass 


ciation adjourned to the Ken a Cour 
Club where t were served 

lunc I ter 4 shor 

the me vere mitt 

tree use t Q nds an 

recreat l s « the clul 

rhe visiting ladic t tate Associa 

were generou entertained by th 

ot the K . 1! lawyers 

meeting l t a aunque 

at the Elks ( \ re s al e1 


tertainment wa 


Constitut il s wel 
amended s s t \ . a ne 
} Sele 

hose Chair I . aI | membe 
Executiv tt and the 

Ive ( S s 6 
DY t 7 2 retiring 

nt there 

peri a { I rt VIS ll We 
ma le for i nt t the traveling 
expenses of 1 f t Executive 
mmiuttee incu ittending meet 

s of the (¢ 

follow re n were elected 

ent M senberry 
I \ Presidents, ist Circuit 
I Rat 2nd, Edwin § 

Milwau ! George Hiltor 
Oshkosh; 4tl YF I wen, Manit« 
- 5th, VW (;sTaves Prairie d 
6th Higbee La Crosse 

I I stevens Point 

Ellsworth; 9th, ¢ 

10t Thomas H 

t ‘" N. Fuller 

l Ott Oestreicl 

riarve |. Frame, Wau 

14th, Walt r. Bie, Green Bay 


Allan Pra Ashland: 16th, A. H 
Wausau Tt W. J. Rush, Neills 


un Duffy, Fond dt 


sth, H. | 

19th, Alex Wile ( ppewa Falls 
Max Sells, Florence; Secretary an 
lreasurer, Gils G. Glasier, Madisor 
Assistant Secretary, Arthur A. McLeod 

son 
‘ N logy and Biog 
Arcl McComb, Green Bay 
Chairman; Publication ( mittee, Car 





Milwaukee, Chairman; Commit 
Judicial Selection, George Wil 


Oshkos ‘ airman 
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